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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 19387 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1980 (7 U. S. C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1942 
(8 F. R, 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court de- 
cisions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 720) 


In yp Remi Farm Darry Co., et al. AMA Doc. No. 3-4. Decided September 
, 1944, 


Legality and Constitutionality of Classification Provisions of Secretary’s 
Milk Order No. 3 Sustained 


Where petitioners, handlers of milk, subject to Order No. 3 as amended, regu- 
lating the handling of milk in the St. Louis, Missouri, marketing area, 
claiming to handle in excess of 95 percent of the fluid milk in the market- 
ing area, filed a petition alleging numerous invalidities in connection with 
the amended order, it is held, among other propositions, that the require- 
ment that handlers allocate 95 percent of local producers’ milk to Class I 
sales does not violate (1) section 8c(5)(G) of the act, for it does not 
prohibit the marketing, in the marketing area, of milk purchased from 
dealers outside the marketing area or limit the marketing, in the market- 
ing area, of milk products purchased from dealers outside the marketing 
area, or (2) section 8c(5)(A) of the act, which requires that prices shall 
be uniform as to all handlers; nor does the requirement violate (3) Art. 
1, Sec. 8, cl. 1 of the Constitution as there are no imports, duties, excises, 
or taxes involved, or (4) Art. 1, Sec. 9, cl. 6 of the constitution, which 
does not prohibit discrimination between individual ports within the 
same or different states but only discrimination between states. 


Administrative Proceedings—Proceeding Under Section 8c(15)(A) of Act— 
Oral Argument—Effective Date of Promulgation Order 


Arguments as to the desirability of provisions of an order, rather than their 
legality, are out of place in a proceeding under section 8c(15)(A) of the 
act, and since a proceeding under section 8c(15)(A) of the act is not an 
extension of the promulgation proceeding, but is a review proceeding for 
the examination of alleged legal deficiencies in connection with the order 
issued, it is not required that the effective date of the order be subsequent 
to the review proceeding; nor is there a procedural due process dogma 
that oral argument is essential to the validity of any type of adminis- 
trative proceeding. 


Administrative Proceeding—Character of Promulgation Proceeding 


The promulgation proceedings relating to the Secretary’s milk orders being 
clearly rule making in nature, a quasi-judicial proceeding under section 
8c(15) (A) of the act is not an extension of the promulgation proceeding. 


Propriety of Denial of Amendment of Petition to Question Procedural Matters 


The refusal to allow an amendment of the petition for the purpose of ques- 
tioning procedural matters arising in the administration of the order was 
proper as petitioners were not thereby deprived of the right to question 
such matters in another proceeding, and the refusal to allow an amend- 
ment of the petition in order to raise the point that there was no specifica- 
tion in the amended order of the representative period for qualifying 
voters in the referendum was justified as there is no legal requirement for 
such a specification in the amended order. 


. Carl McFarland, of Washington, D. C., and Mr. Karl P. Spencer, of St. 
Louis, Missouri, for petitioners. Mr. Earl J. Smith for Office of Distribu- 
tion. Mr. Glen J. Gifford, Presiding Officer. ; 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
This is a proceeding under section 8c(15)(A) of the Agricultural 
Adjustment Act (1933), as amended, and as reenacted and amended 
715 














716 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 A. D. 720 


by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 
et seq.). On December 27, 1943, there was issued: under the act, 
effective January 1, 1944, an amended order, Order No. 3 as amended,’ 
regulating the handling of milk in the St. Louis, Missouri, Marketing 
Area. On January 1, 1944, 27 handlers subject to the order, claim- 
ing to handle in excess of 95 percent of the fluid milk in the market- 
ing area, filed a petition alleging numerous invalidities, substantive 
and procedural, in connection with the amended order. 

Under the amended order effective January 1, 1944, as was also 
the case under the order as it existed prior to such date, milk is classi- 
fied as Class I or Class II. Generally speaking, Class I milk is milk 
used as milk and Class II milk is milk used for cream, evaporated 
milk, butter and other milk products. Also, the amended order, 
protested by petitioners, as well as the order as it existed prior to 
the amendments, provides for an individual handler pool, that is, 
each handler pays his producers a blend price based upon his use 
of the milk delivered to him. 

Petitioners’ complaints are directed to three requirements of the 
amended order. The first of these, and the most strenuously con- 
tested, is the matter of the classification of milk provided for in 
§ 908.3(e). This part’ of the amended order requires the han- 
dlers to consider the inspected or approved milk delivered to them 
by producers as used in Class I, up to 95 percent of the handlers’ 
Class I uses, before milk from other sources, that is, “imported” o1 
“ungraded” milk (ungraded milk sold out of the marketing area is 
excluded), is considered as used in Class I. For example, if a handler 
receives 100 pounds of milk from producers and 100 pounds from a 
Chicago dealer and uses 150 pounds as Class I and 50 pounds as 
Class IT, at least 95 pounds of local producers’ milk shall be consid- 
ered as used for Class I purposes. Prior to the issuance of the 
amended order, the petitioners who imported milk would have 
classified and paid for producers’ milk on a prorata basis, that is, 
the precentage of producers’ milk considered as used in Class I 


18 F.R. 17451. 
2“'The market administrator shall determine the classification of milk received by each han- 


dler from producers as follows: 

(1) Subtract from the total pounds of milk in each class the total pounds of milk, skim milk, 
and cream received from other handlers and allocated to such class pursuant to (c) of this 
section ; 

(2) Subtract from the remaining pounds of Class I milk the pounds of ungraded milk re- 
ceived from sources other than producers or handlers which was disposed of as fluid milk out- 
side the marketing area ; 

(3) Subtract from the remaining pounds of milk in Class II (other than milk used for evap- 
orated milk in hermetically sealed containers) an amount so utilized but not tu exceed 5 percent 
of the total receipts of milk from producers: Provided, That a smaller percentage shall be ap- 
Paes _— ro" subparagraph if designated by the handler on his report made pursuant to 

(a) (1). 

(4) Subtract from the remaining pounds of milk in each class, in series beginning with the 
lower-priced Class II use, the pounds of milk, skim milk, and cream received from sources 
other than producers or other handlers; and 

(5) Add to the net figure for Class. II milk computed under (4) of this paragraph, the 
amount subtracted under (3) of this paragraph.” 
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was the percentage of the handler’s total receipts used in Class I.’ 
In the example given, then, three-fourths (150)—(200) of all receipts 
were used as Class I, three-fourths of 100 pounds is 75 pounds and, 
prior to the amended order, local producers would be paid Class I 
prices for 75 pounds instead of 95 pounds as required under the 
amended order. 

Petitioners’ objections to the classification provisions are many 
and present predominantly questions of law. These objections ap- 
pear and are considered in the Conclusions. 

The second requirement protested is contained in § 903.3(a) of the 
amended order. It is provided therein that “In establishing the 
classification of milk received by a handler from producers, the bur- 
den rests upon such handler to account for such milk and to prove 
to the market administrator that such milk should not be classified as 
Class I milk.” Petitioners contend that the imposition of such a 
burden is not in accordance with law. 

Petitioners contest also the changed butterfat differential’ pre- 
scribed in the amended order on the grounds that it is unsupported 
by evidence in the record, that it constitutes an increased cost in 
the handling of fluid milk, and that it violates the use and purpose 
classification required by the statute. Prior to the amended order 
in dispute, the butterfat differential for milk above and below 3.5 
percent was 4% cents per point. The changed differential is on a 
formula basis. 

In addition to the foregoing charges of invalidity, petitioners also 
raise procedural questions with respect to the promulgation of the 
amended order. They insist that the promulgation procedure was 
defective. Petitioners asked that the effective date of the amend- 
ments be suspended until final determination of their validity in this 
proceeding, that the amendments be suspended until relief be ob- 
tained from the Office of Price Administration, and that the amend- 
ments be made effective only to the extent that such relief be ob- 
tained from such agency, and finally that the amendments be vacated 
or set aside. as of their effective date. either on the basis of the pe- 
tition or after hearing. On February 3, 1944, these requests, ex- 
cept the one mentioned last were denied. 


Petitioners requested a prehearing conference. A prehearing con- 


3 As provided by the amended order in effect prior to January 1, 1944, 7 CFR CUM. Supp. 
§ 903.3(d). 

4§ 903.(b) “If any handler has received from any producer, during the delivery period, 
milk having an average butterfat content other than 3.5 percent, such handler, in making pay- 
ments pursuant to (a) of this section, shall add to the uniform price for such producer for 
each one-tenth of 1 percent of average butterfat content in milk above 3.5 percent not less 
than, or shall deduct from the uniform price for such producer for each one-tenth of 1 percent 
of average butterfat content in milk below 3.5 percent not more than, the following amount: 
add 20 percent of the price per pound of 92-score butter at Chicago as referred to in § 903.4 
(a) (3) to such butter price, and divide the resulting sum by 10.” 
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ference was held before Glen J. Gifford, presiding officer, on February 
22, 1944, and, on March 7, 1944, a report on the conference was filed 
by him. At the prehearing conference, the presiding officer excluded 
as irrelevant and inadmissible evidence upon the allegations in sub- 
paragraph (7) on page 23 of the petition, in subparagraphs (2) and 
(3) on pages 24 and 25, and on pages 26 to 31, inclusive, of the pe- 
tition.” Petitioners sought permission to amend the petition to al- 
lege that the amendments and the forms issued by the market ad- 
ministrator did not conform to the Federal Reports Act of 1942. 
The request was denied. 

- Hearing on the petition was held at St. Louis, Missouri, on March 
27 and 28, 1944. 

The transcript of testimony contains 194 pages and there are 20 
exhibits. some of which were not admitted as evidence but were 
marked for identification. Petitioners called the following witnesses: 

Walter Reinhart, Comptroller, St. Louis Dairy Co. 
Charles O. Nagle, Comptroller, Pevely Dairy Co. 
Garland Gilbert, Auditor, Quality Dairy Co. 

Robert Lange, President, Golden Rod Dairy Co. 
Joseph B. Winkler, Manager, Valley Farm Dairy Co. 


Edward B. Huelsmann, Secretary, Chapman Ice Cream Co. 
B. M. Lide, Jr., President and General Manager, St. Louis Dairy Co. 


No witnesses were called by the Office of Distribution. After the 
hearing, both parties filed suggested findings and written arguments. 
On June 8, 1944, the presiding officer filed his report recommending 
that the relief requested be denied and the petition dismissed. Ex- 
ceptions to the report were filed and oral argument was held before 
me in Washington. D. C.. on August 11, 1944. 

It appears from the testimony at the hearing that three petitioners, 
St. Louis Dairy Co., Pevely Dairy Co., and Quality Dairy Co., have 
been purchasing and importing milk from Chicago dealers. The 
witnesses for these petitioners testified generally to the same effect. 
They explained that the St. Louis health authorities permitted the 
sale of milk in St. Louis that met Chicago health requirements; that 
there are periods of the year in which there is a shortage of milk in 
the St. Louis area, making it necessary to import milk; that Chicago 
has been used as the source of the milk necessary to supplement the 
local supply for St. Louis; that the Chicago dealers and the local 
producers were paid on a prorata basis, that is, milk from both 
sources was pooled and each source was paid for milk on the basis 
of the use in Class T and Class IT of the milk from both sources; 
that it is more expensive to import milk from Chicago than to use 


5 These allegations concern the alleged unlawful and confiscatory nature of the increased costs 
to petitioners brought about by the amendments. 
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local producers’ milk; that the amended classification provisions in- 
crease the price importing handlers have to pay their local producers 
for milk and require such handlers to pay more to their producers 
than non-importing handlers; that this result will take the non- 
importing handlers’ producers away from such handlers and at- 
tract the producers to the importing handlers: and that the amended 
classification provisions will encourage under-production by local 
producers. They testified too, that they would have to pay twice for 
some of their milk but it was apparent that this would depend upon 
the price that would be charged by the Chicago dealers. The wit- 
nesses did not know what they would have to pay in the future for 
Chicago milk. In the testimony of these witnesses there was men- 
tion of ungraded milk and it seems that ungraded milk was per- 


mitted to be used for fluid purposes only for emergency periods dur- 


ing the fall of 1943. The witnesses did not know whether this 
would be permitted again in the future. The witnesses said that the 
changed classification provisions did not exactly prohibit the impor- 
tation of milk but made it economically prohibitive to import milk. 

Most of the remaining witnesses testified that, in their opinion. 
the classification provisions give an advantage to the importing han- 
dler in that he would be enabled to pay his local producers higher 
prices than non-importing handlers. The companies for whom these 
witnesses testified purchased milk from importing handlers and also, 
at times, from other handlers. 

All witnesses testified that their companies needed milk for Class 
II purposes. The estimate was generally an amount equal to ap- 
proximately 20 percent of the milk used as Class T. 


FINDINGS OF FACT 
1. Petitioners herein are all handlers subject to Amended Order 
No. 3. Their names are as follows: 
Bailey Farm Dairy Co. Knackstedt Farm Dairy Co. 
Beatrice Creamery Co. Lafayette Dairy 
Berlinger Dairy Meramec Dairy 
Biermann’s Dairy, Inc. Ozark Dairy Farm. . 
Chapman Ice Cream Co. Pevely Dairy Co. 
Clover Leaf Dairy Co. Quality Dairy Co. 
Edwardsville Creamery Co. Raskas Dairy Co. Z 
Everding’s Dairy St. Charles Dairy Co. 
reder’s Farm, Inc. St. Louis Dairy Co. 
rolden Eagle Dairy Schenker Dairy 
Golden Rod Dairy Co. South St. Louis Dairy Co. 
Highland Dairy Farms Co. South Side Consumers Dairy Co. 
Horack Dairy Valley Farm Dairy Co. 
Valley Spring Dairy 
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2. On August 27, 1943, a notice of hearing on proposed amend- 
ments to Amended Order No. 3, regulating the handling of milk 
in the St. Louis, Missouri, Marketing Area, was issued. It was pub- 
lished in the Federal Register on August 28, 1943. Several of the 
proposals would increase Class I and Class II prices by substantial 
amounts. Included among other proposed changes were proposals 
(1) to amend § 903.3 of the order to provide for the allocation of 
producer milk to Class I prior to the allocation of any milk from 
any other sources, and (2) to provide a differential of 3 cents per 
point of butterfat below 3.5 percent, and a differential per point 
above 3.5 percent as follows: Add 20 percent of the price per 
pound of 92-score butter at Chicago to such butter price, and divide 
the resulting sum by 10. 

3. Pursuant to the notice, a public hearing was held in St. Louis, 
Missouri, on September 3 and 4, 1943. The record of the hearing 
contains 309 pages and there are 11 exhibits. Much of the evidence 
introduced on behalf of producers concerned the necessity for in- 
creased prices due to high feed costs, the scarcity of feed, manpower 
shortage, and wartime conditions. ‘There was testimony also on the 
proposals to allocate local producers’ milk to Class I prior to the 
allocation of milk from any other sources to such class.’ Producer 
representatives considered it bad economic policy to pool milk from 
outside sources with St. Louis producers’ milk. They testified that 
such a policy discriminated against producers supplying the St. Louis 
handlers and tended to further decrease production in the long run. 
They considered it more efficient marketing to encourage nearby milk 
to be used for fluid purposes, with more distant sources being used 
for milk products, such as cream. There was evidence also at the 
hearing concerning the butterfat differential milk above and below 
3.5 percent.’ 

4. Following the hearing, the handlers filed a brief. Subsequently 
the Director, Office of Distribution. issued his report which was pub- 
lished in the Federal Register on October 15, 1943, with notice that 
exceptions could be filed thereto. It was stated in the report that 
no action would be taken with respect to the proposed substantial 
increases in the Class I and II prices in view of the adoption of a 
subsidy program for producrs. The handlers. who are petitioners 
herein, filed exceptions (incorporating extensive argument) to sev- 
eral of the proposals in the report, including those provisions of the 
amended order objected to here. The exceptions were considered, 
some of the proposals excepted to by the handlers being dropped, 


6 Transcript of promulgation hearing, pp. 42, 48, 63, 64, 65, 66, 67, 74, 122, 123. 
7Transcript of promulgation hearing, pp. 32, 33, 92, 93, 94, 236, 280, 281, 282. 
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but the provisions herein contested were contained, with slight 
changes, in the amended order issued on December 27, 1943. The 
amended order was approved by the Honorable Fred M. Vinson, 
Director of Economic Stabilization, filed with the Federal Register 
on December 28, 1943, published in the Federal Register on Decem- 
ber 30, 1943, and was effective January 1, 1944. On the latter date 
the petition herein was filed. 

5. For the past few years it has been the practice of three petition- 
ers, St. Louis Dairy Co., Pevely Dairy Co., and Quality Dairy Co., 
to purchase milk from Chicago dealers, especially during the periods 
of short production in the usual St. Louis supply area. Some of 
the milk of these petitioners was sold at times to other St. Louis han- 
dlers. The Class I and II sales of milk by handlers subject to the 
St. Louis order at times have exceeded the total production of the 
producers supplying the area with approved milk, and during the 
fall of 1943 the Class I sales in the market exceeded such production. 
During this period the St. Louis health authorities permitted the 
sale of ungraded milk, referred to also as Grade C milk, for fluid 
purposes. Prior to the amended order effective January 1, 1944, 
petitioners importing the Chicago milk pooled this milk with their 
local producers’ milk, as provided in the order effective then, and 
paid local producers a blend price based upon the use in Class I 
and Class II of all the milk handled. These petitioners also based 
their payments to Chicago dealers for the imported milk on the 
use of all the milk received, although there was no provision in the 
St. Louis order covering such payments. 

6. Under the classification provisions of § 903.3(e) protested, 
handlers are required to allocate producers’ milk to Class I, up to 
95 percent of the handlers’ Class I use, prior to the allocation of any 
other milk to such use. If the petitioners importing milk from Chi- 
cago continue to do so in the same manner as in the past, the general 
effect of the amended classification provisions contested will be to 
raise the percentage of local producers’ milk considered as used in 
Class I and thus increase the blend prices to such producers. The 
same result would seem to follow if the importing handlers adjusted 
their importing of fluid milk to the amount necessary to fill Class I 
needs not met by local producers’ milk. In either event, the cost of 
the Chicago milk to the importing handlers in the future will depend 
upon what arrangements the petitioners can make with the Chicago 
dealers. 

7. Under some situations, the petitioners who continue to import 
milk from Chicago dealers will be required to pay a higher minimum 
blend price to local producers under the amended order than some 





722 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 A. D. 720 


non-importing petitioners when both the importing and the non- 
importing petitioners have the same Class I percentage of utilization 
of ali their milk. This will occur, in general, only to the extent 
that the percentage of local producers’ milk considered as used in 
Class I by the importing petitioner due to the allocation provisions 
of § 903.3(e) is greater than the percentage that would be the case 
if such petitioner did not import the milk from Chicago. In Jan- 
uary and February 1944, the only period for which the record con- 
tains comparative minimum blend prices for petitioners, the import- 
ing petitioners were required to pay minimum blend prices to pro- 
ducers that were higher than for some non-importing petitioners and 
-were lower than for other non-importing petitioners.* 

8. The increase in the cost of producers’ milk to petitioners im- 
porting milk from Chicago as a result of the amended classification 
provisions is slight. For January 1944, the increase was about one 
cent per hundredweight for St. Louis Dairy Co., about 3 cents per 
hundredweight for Pevely Dairy Co., and one cent for Quality 
Dairy Co. For February 1944, there was no increase for St. Louis 
Dairy Co.; there was an increase of one cent for Pevely and 2 cents 
for Quality. 

9. The change in butterfat differential in the amended order 
brought about an increase from 4% cents per point to 5% cents in 
the amount to be added or deducted, as the case may be, for milk 
testing above or below 3.5 percent butterfat. Since milk delivered 
from producers to St. Louis handlers tests 3.7 percent on the aver- 
age, the effect is to require handlers in general to pay slightly more 
for the milk delivered. 


CONCLUSIONS 


The Classification Provisions 


The illegalities attributed by petitioners to the classification pro- 
visions are many and were exhaustively urged both in the promulga- 
tion proceeding and in this proceeding. Taking these up in the order 
followed in the petition, it is first contended that they are void 
for uncertainty. Petitioners’ witnesses related the effect of these 
amendments upon their business and, apparently, the provisions are 
understandable. The complaint seems to be that the amendments 
do not price the imported or ungraded milk. We know of no re- 
quirement that the order contain pricing provisions for such milk. 
Section 8c(5)(A) of the act prescribes pricing only for milk pur- 
chased from producers or associations of producers. The purchase 


* Finding of Fact 7, reads as changed by Supplemental Order dated October 5, 1944.—Ed. 
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of the Chicago milk and the ungraded milk are contractual matters 
between petitioners and the persons from whom they obtain the milk. 

It is next claimed that the classification amendments are not sup- 
ported by the record. The evidence in the promulgation record 
pointed out in the Findings of Fact is ample to support the pro- 
visions. Then petitioners assert that there was no opportunity to file 
exceptions to the provisions because, as issued, they varied from the 
proposed provisions contained in the report of the Director, Office 
of Distribution, and because there was a further amendment in the 
guise of typographical error. It certainly would turn administrative 
rule-making into an interminable process if revisions as a result of 
exceptions filed had to be resubmitted for exceptions to the revisions. 
Moreover, comparison of the proposed provisions in the Director's 
report and the provisions in the tentatively approved marketing 
agreement shows that there is very little difference, if any, in effect. 
Despite petitioners’ claim that the tentatively approved marketing 
agreement is radically different, it is plain that the proposals in the 
Director’s report provided for the same sort of allocation of pro- 
ducers’ milk to Class I. Petitioners excepted to these provisions in 
the report on the ground that they did regulate ungraded and im- 
ported milk. The use of the term “ungraded” in § 903.3(e) simply 
excludes sales of ungraded milk outside the marketing area in the 
computation of the amount of producers’ milk to be allocated to 
Class I, a privilege to handlers which was not specifically provided 
in the classification provisions contained in the Director’s report. 
Petitioners make much of the fact that imported and ungraded milk 
are classified. In a sense such milk is classified but only for allocation 
purposes and it is not priced. Before the issuance of the amended 
order, petitioners importing milk also classified all the milk handled 
and paid their local producers for the milk delivered by them on the 
basis of the use of all the milk handled. In so far as the insertion 
of “ungraded” as a typographical error is concerned, the original 
tentatively approved marketing agreement on file in the Office of the 
Hearing Clerk, Office of the Solicitor, United States Department 
of Agriculture, contains the word “ungraded” before the word “milk” 
in § 903.3(e) (2). 

It is next argued that the classification provisions discriminate 
against imported and ungraded milk and the handlers of this milk. 
As a constitutional question, that is, apart from the provisions of 
the statute, this argument seems to be that handlers using imported 
or ungraded milk are required to pay more for their local producers’ 
milk than handlers not doing so. All handlers are required under 
the amended order to pay the same minimum prices for the milk re- 
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ceived from producers. Handlers importing milk, and handlers 
using ungraded milk for fluid purposes if permitted by the local 
health authorities, are required to allocate local producers’ milk to 95 
percent of the Class I sales. We see no unconstitutional discrimina- 
tion in that requirement. In the first place, it is a question of alloca- 
tion. Prior to the amended order, the importing handlers prorated 
their uses of milk over all their milk. There was no evidence at the 


hearing on the petition that the milk from different sources was | 


kept separate. As a matter of fact, at the promulgation hearing, 
it was testified by a representative of one petitioner that the im- 
- ported milk and the local producers’ milk were inextricably inter- 
mingled.’ Again, there certainly were present reasonable grounds 
for adoption of the allocation provisions. In the face of a shortage 
of milk for fluid purposes in the milk shed for the St. Louis area, it 
was no encouragement for local producers to increase their produc- 
tion and flow of milk when some of their milk was being accounted 
for and paid for as Class II at the same time other milk was being 
hauled as much as 400 miles and being considered as used for fluid 
purposes in Class I. It was not proved at the hearing that the only 
basis upon which the handlers could continue to get imported milk 
was on the prorata basis employed. The witnesses just didn’t know 
what kind of a deal they could work out. But, at any rate, we see 
no unlawful discrimination in provisions which would have the 
economic effect of requiring the handlers to utilize first as Class TI 
the local producers’ milk before going to distant sources for Class I 
milk. The handlers can then adjust their operations to use such 
distant sources for Class I milk not provided by the local producers 
and for milk for Class II purposes which for some major Class IT 
uses can be transported as cream much more economically and with 
less use of needed facilities than as fluid milk. A further considera- 
tion which must not be overlooked is that importing handlers will 
not pay their producers more than non-importing handlers unless 
sueh latter handlers insist upon using fluid milk in times of short- 
age for Class IT purposes. 

A more serious problem is presented by petitioners’ argument 
that the provisions violate section 8c(5)(G) of the act. This sec- 
tion is: 
an take ohleh arias wench petitioners trem bapend. ton begeine preteniion are. jeleronce 0s 
the provisions of § 903.3(e), quoted in footnote 2 above, shows that producer milk is given a 
Sen wath treet Chicane deniers sage net received toms “Probeot’” Gat the Chinege deakew ave 
eadiees under the Onieage wall ondec, Oensoementiy, milk imported from's disteat ares ost 


under a Federal order, depending upon the circumstances, might be considered producer milk 
and pooled with the so-called local producers’ milk. 


® Transcript of promulgation hearing, p. 236. 
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“No marketing agreement or order applicable to milk and its products 
in any marketing area shall prohibit or in any manner limit, in the case 
of the products of milk, the marketing in that area of any milk or product 
thereof produced in any production area in the United States.” 

Certainly the provisions do not prohibit the marketing of im- 
ported milk in St. Louis nor do they limit the marketing of milk 
products. The provisions apply only to handlers using both local 
producers’ milk and imported milk that was not received from “pro- 
ducers” or other “handlers.”” If petitioners wish to do so they may 
handle only the Chicago milk in which case the milk would not be 
priced in any way under the St. Louis order. If they wsih to con- 
tinue to handle both local producers’ milk and the Chicago milk, the 
discouragement to the importation of milk would seem to lie prin- 
cipally in the price that the Chicago dealers selling the milk would 
require. 

The petition proceeds to make contentions which we think are argu- 
ments proper in the proceedings leading up to the issuance of the 
order, and which were presented then, but out of place here. These 
contentions go to the desirability of the au.endments rather than their 
legality. However, we think they are of little merit even if consid- 
ered as appropriately made here. The arguments are that the pub- 
lic need for milk is flouted by the classification amendments be- 
cause (1) the use of ungraded milk is penalizedand local corrective 
measures are thus frustrated, and (2) the amendments encourage 
local under-production because local producers can get artificially 
forced Class I prices for their milk by under-producing and thus 
necessitating the use of ungraded and imported milk. 

The record shows that ungraded milk is permitted to be used by 
the health authorities only in temporary emergency periods when 
approved milk is not available. The amendments seem to comple- 
ment and coincide with the action of the local authorities rather than 
the contrary. The argument as to under-production is fanciful. It 
would appear that the former practice of considering some of the 
local production as Class II while imported milk was considered 
Class I would be more conducive to local under-production than the 
provisions in controversy. Finally, if the consequences predicted by 
petitioners should ensue, the order could be changed. — 

The next group of contentions were assiduously pressed by pe- 
titioners. It is claim that the classification provisions constitute a 
trade barrier, and that they violate Article I, § 8, cl. 1, and Article I, 
§ 9, cl. 6 of the Constitution. These arguments rest upon the theory 
that the classification provisions result in the payment of an un- 


10 See footnote 8 above. 
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warranted premium to local producers and the imposition of a 
penalty on imported milk. Even if we concede the correctness of 
of petitioners’ analysis of the provisions, which we do not, we see no 
violation of any provision of the Constitution in justifiable action 
by the Federal government to protect and foster one flow of inter- 
state commerce despite incidental effects upon another flow. The 
“local producers” constantly referred to throughout this proceed- 
ing and the promulgation proceeding are largely Illinois produc- 
ers, and it is to maintain and increase the flow of milk into the 
St. Louis area mainly from such producers that the provisions 
- were adopted. There are no imposts, duties, excises or taxes in- 
volved. Article I, § 8, cl. 1 is not applicable. We believe too 
that Article I, § 9, cl. 6 has no bearing upon the situation. But 
even if considered germane, this provision of the Constitution does 
not prohibit discrimination between individual ports within the same 
or different States but only discrimination between States. State 
of Pennsylvania v. Wheeling and Belmont Bridge Co., 59 U.S. 421, 
435 (1855) ; Louisiana Public Service Commission et al. v. Texas & 
New Orleans Railroad Co. et al., 284 U.S. 125 (1931). Petitioners 
claim that the “ports” involved are St. Louis and Chicago but they 
overlook the fact that part of the alleged St. Louis port, that is, 
the marketing area, is in the State of Illinois. 


Petitioners proceed to argue next that the provisions violate sec- 
tion 8c(5) of the act because they require Class I prices to be paid 
for local producers’ milk even though it may be actually utilized 
as Class II, and Class II prices for Chicago milk actually utilized 
as Class I. Petitioners argue also that the provisions violate 8c(5) 
of the act because this portion of the act requires that prices to 
handlers shall be uniform whereas the provisions bring about dif- 
ferent prices to handlers depending upon whether they import milk 
or use ungraded milk for fluid purposes. 


Section 8c(5) provides in part as follows: 


‘In the case of milk and its products, orders issued pursuant to this 
section shall contain one or more of the following terms and conditions, 
and (except as provided in subsection (7)) no others. 

“(A) Classifying milk in accordance with the form in which or the pur- 
pose for which it is used, and fixing, or providing a method for fixing, 
minimum prices for each such use classification which all handlers shall 
pay, and the time when payments shall be made, for milk purchased from 
producers or associations of producers. Such prices shall be uniform as 
to all handlers, subject only to adjustments... .” 


Considering the first of the claimed violations of section 8c(5), 
namely, that milk will be classified and paid for without regard to 
its actual utilization, we have pointed out above that there was no 
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showing by petitioners that milk from different sources was kept 
separate so that the particular use of any specific milk could be 
established. Allocation of milk to classes has been provided for in 
numerous instances in orders issued under the act, particularly al- 
location to Class I of the milk nearest to the market (e.g. see Amended 
Order No. 41, Chicago, 7 CFR Cum. Supp. § 941.5(d)(2)). It is 
permitted by § 903.3(e) (1) of the amended order where a St. Louis 
handler transfers milk to another St. Louis handler. 

Aside from viewing the question from the allocation standpoint, 
petitioners’ claim of noncompliance with the act does not persuade 
us. Petitioners’ position is essentially that, no matter what the mar- 
ket conditions may be, a handler cannot be required under the act 
to pay for producers’ milk except as it is actually utilized. We doubt 
that this is universally true. After all, the amended order and the 
other milk orders issued under the act are fluid milk orders. They 
apply to milk produced primarily for sale as fluid milk meeting 
the health requirements of urban areas. The classified price plan 
evolved by producer cooperatives over a long period of difficulties 
in marketing producers’ milk is designed to give producers a higher 
return for the portion of their milk used as fluid milk than the 
portion used for manufacturing purposes. When there is a shortage 
of milk for fluid use, it is not unreasonable or fantastic to assume that 
the classified price plan does not permit a handler to use producers’ 
fluid milk for manufacturing purposes, at the lower or surplus price, 
when badly needed in the higher-priced fluid classification. This 
would appear to be particularly the case in an individual handler 
pool such as provided by the St. Louis order when the individual 
handler himself has need of the milk for Class I purposes. 

We find no violation of that part of section 8c(5)(A) of the act 
which requires that prices shall be uniform as to all handlers. The 
prices referred to are specifically described as the prices for milk 
purchased from producers or associations of producers. The im- 
ported milk involved is apparently milk purchased from Chicago 
dealers. 


The Burden of Proof 

The burden of proof protested is something which logically fol- 
lows whether or not it is set out in so many words in the order. 
Milk is classified as Class I or II by the order. The handler must 
report his uses. Obviously, it is up to him to show that milk should 
be classified as Class II rather than Class I. There is nothing illegal 
about this requirement. U.S. v. Farmers Cooperative Milk Co. (un- 
reported decision in U. S. District Court for Northern District of 
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Illinois, E. D., July 21, 1942); U. S. v. Ridgeland Creamery Co., 
et al., 47 Fed, Supp. 145 (W. D. Wis. 1942). 


The Changed Butterfat Differential 

Petitioners say that there is no basis in the promulgation record 
for the change in the butterfat differential. There doesn’t seem to be 
need of much evidence to show that butterfat in excess of 3.5 percent 
is worth at least the butter price, especially when it is seen from 
the promulgation hearing record (pp. 93, 94, 95) that some con- 
denseries were paying a premium of as much as 7% cents a point 
for milk testing between 3 and 4 percent butterfat. The parts of 
the promulgation record-indicated in the Findings of Fact support 
the change. The remaining complaints as to the change are of no 
merit. 

The Alleged Unlawful Nature of the Alleged Price Increases 

Petitioners assign overwhelming importance to the price increases 
resulting from the amended order. It is said that the amended or- 
der (1) is violative of the price policy of the act, (2) seeks to increase 
price levels frozen by Executive Order No. 9250, (3) has not been 
adjusted jointly by the War Food Administration and the Price 
Administrator, as provided by said executive order, and (4) unlaw- 
fully requires handlers to operate at a loss or without a fair and 
adequate margin because of the existence of price ceilings under 
the Emergency Price Control Act of 1942. 

The substantial increases in class prices asked by producers at the 
promulgation hearing were not required of handlers due to the 
adoption of a producer subsidy program. The increases said to be 
effected by the amendments complained of are very slight. They 
are not violative of the price policy announced in section 8c(18) of 
the act even though they may be in excess of parity. A representative 
of the Office of Price Administration participated in the promulga- 
tion hearing, and the amendments were approved by the Director of 
Economic Stabilization. The approval appears in the amended or- 
der published in the Federal Register. There is, then, no violation 
of Executive Order No. 9250, Executive Order No. 9328, or of the 
act of June 30, 1944, Public Law 383, 78th Congress, 2d Session. 
Petitioners refer to a “squeeze” operating upon them as the result of 
the increase in prices to producers and the existence of price ceilings, 
and they refer to other increases in costs due to war-time conditions. 
The increases caused by the amended order are negligible. Further- 
more, section 3(d) of the Emergency Price Control Act of 1942 
provides that nothing in that act shall be construed to “modify, re- 
peal, supersede, or affect the provisions of the Agricultural Market- 
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ing Agreement Act of 1937...” As we indicated in Jn re Wawa 
Dairy Farms, Inc., 2 A.D. 89, 105 (affirmed June 30, 1944 by the 
United States District Court for the Eastern District of Pennsy]l- 
vania), petitioners fail to convince us that the exclusive remedy for 
the alleged confiscation is a lower price to producers. 


Alleged Procedural Defects 


Petitioners complain that there were no findings of fact and con- 
clusions of law served upon them in the promulgation proceedings 
and that they were not permitted to participate in “post-hearing” 
procedures, that is, they were not allowed oral argument upon their 
exceptions to the report of the Director, Office of Distribution. 


The promulgation proceedings are definitely rule-making in na- 
ture, despite the statutory requirements of notice, hearing, etc., 
U. 8. v. Wrightwood Dairy Co., 127 F. (2d) 907 (C.C.A. 7th 1942). 
All the findings necessary under the act and the due process clause 
were made. Petitioners filed written exceptions and argument in 
connection with the proposals in the Director’s report. There is no 
procedural due process dogma that oral argument is essential to the 
validity of any type of administrative proceeding. The promulga- 
tion proceedings considered by the Circuit Court of Appeals in the 
Wrightwood case did not include a preliminary report to which 
exceptions could be filed. A fortiori, then, the proceedings at- 
tacked here are valid under the act and under the due process clause. 


Finally, petitioners contend that the amended order can become 
effective only after the termination of this (15) (A) proceeding. We 
cannot concur. This proceeding is not an extension of the promul- 
gation proceeding. It is a review proceeding for the examination 
of alleged legal deficiencies in connection with the order issued. 
We find no inadequacy in the promulgation proceedings which is 
remedied by this proceeding so that the effective date can come only 
after this proceeding. Petitioners hint that the filing of a (15) (A) 
petition automatically suspends an order issued.” That has never 
been considered the case. Section 8c(15)(B) provides that pendency 
of proceedings under 8c(15) shall not prevent the enforcement of 
the order by injunction as authorized by section 8a(6). Petitioners’ 


11 As a matter of fact, it is not at all certain that the (15) (A) proceeding was intended to 
be available in a situation such as that here where the handlers as a group raised the same 
objections which had been made and considered during the promulgation proceedings. There is 
some indication that the (15) (A) proceeding was designed to afford an individual handler 
an opportunity to contest the validity of an order, or provision thereof, in its application to 
him. Since the statutory provisions were adopted at a time when there was uncertainty as 
to what the United States Supreme Court would hold necessary in the way of administrative 
hearings for procedural due process, it is not rash to suppose that one of the purposes of the 
(15) (A) proceeding was to give an individual handler an administrative hearing on his par- 
ticular case, an opportunity which might not be present during the promulgation proceedings 
due to their general rule-making nature. See House Report No. 1241, 74th Congress; Sellers, 
Administrative Procedure and Practice in the Department of Agriculture Under the Agricul- 
tural Marketing Agreement Act of 1937, (1939) pp. 35-46, 
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request for suspension prior to the hearing was denied. 

At the prehearing conference, petitioners sought to amend their 
petition by raising a question as to the propriety of the reports which 
had been prescribed for the handlers subject to the order. The re- 
fusal to allow the petitioners to amend does not deprive them of the 
right to question, in another proceeding, procedural matters under 
the order which arose after their petition was filed. The ruling 
was proper. At the hearing, petitioners asked to amend their 
petition by raising the additional point that there is no finding or 

* specification in the amended order, as published originally and later 
printed and distributed, of any specification of the base or represen- 
tative period for qualifying and determining producers entitled to 
vote in the referendum. The proposed amendment was properly 
denied as there was no legal requirement for such a specification in 
the amended order. Moreover, such specification appears in the 
order directing the holding of the referendum. 


Summary 

All the protestations of petitioners have been studied including 
those which may not have been discussed above. We conclude that 
no objection raised shows any invalidity in the amended order at- 


tacked. 
ORDER 


In view of the foregoing, the relief requested by petitioners is 
denied and the petition is dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 721) 


In re E. K. Harpison Seep Company et al. FS Doc. No. 1. Decided September 
26, 1944. 


Cease and Desist—Violation of Act—Seeds—False Labels—Evidence 


On the basis of the official records of analyses of seed samples, without the testi- 
mony of the officials who actually made the analyses, respondent is or- 
dered to cease and desist from shipping or delivering for shipment in in- 
terstate commerce seeds with labels containing false statements or not 


showing the presence of noxious weed seeds. 
Constitutionality of Federal Seed Act 


Federal Seed Act held not unconstitutional because of vagueness, lack of uni- 
formity and delegation to States. 


Presumption of Proper Performance of Duties by Public Officers 


Public officers regularly performing duties within the scope of their authority 
are presumed to be qualified and to perform their functions properly. 


Hearing—Validity of Act 
Since the hearing in this proceeding took place at respondent’s residence, and 
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they were not denied compulsory process for witnesses, respondents are 
not entitled to complain that the act is invalid because it does not speci- 
ficially provide where the hearing shall be held or to whom subpenas 
shall be available. 


Admissibility of Hearsay in Administrative Proceedings 


Hearsay is admissible in administrative proceedings even though it does not 
come within any of the recognized exceptions to the hearsay rule. 


Inapplicability of State Seed Act in Cease and Desist Order Under 
Federal Seed Act 


Respondent’s contention that the proceedings should abate due to the fact that 
the Alabama Seed Act of 1940 had been repealed and that thereafter and 
subsquent to the initiation of this proceeding, a new act had been passed 
by the Alabama State Legislature is fallacious as cease and desist proceed- 
ings are remedial in nature, and directed to enjoin violations of the “Fed- 
eral Seed Act” of 1939 and not of the State law of Alabama, as it existed 
or might exist at any particular time. 


Armistead, Waller, Davis, and Lansden, of Nashville, Tennessee, for respond- 
ents. Mr. Charles G. Casteel and Mr. Joseph H. White for the government. 
Mr. Todd Smith, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a proceeding under the Federal Seed Act (7 U.S.C. 1551 
et seq.). It was instituted by a complaint issued on May 27, 1943, 
against the respondents, E. K. Hardison Seed Company, Nashville, 
Tennessee, and the three individual partners composing that firm. 
Respondents were charged with making seven interstate shipments 
of seeds falsely labeled, in violation of the act, and a hearing was 
set for June 28, 1943, in Montgomery, Alabama. 


Among its provisions, the act makes it unlawful to “transport or 


deliver for transportation in interstate commerce . . . agricultural 
seeds . . . unless each container bears a label” giving specified in- 


formation, including the percentage of germination, the percentage 
of weed seeds, and the rate of occurrence of “noxious-weed seeds”, 
and false labeling is made unlawful (7 U.S.C. 1571). Lespedeza, 
rye, and wheat seeds are included in the definition of agricultural 
seeds, and noxious weed seeds are defined as seeds of plants consid- 
ered noxious by the laws or regulations of the State to which trans- 
portation is intended (7 U.S.C. 1561). In the complaint it was al- 
leged that respondents made shipments of seeds from Tennessee to 
Alabama and Georgia containing false labels, and the false items 
on the labels were specified in detail, including what seeds were 
deemed noxious by Alabama and Georgia, etc. 

Copies of the complaint were served on each respondent by reg- 
istered mail on May 31, 1943, with a statement that if they desired 
the hearing at some other place, they should so request. By a let- 





739 FEDERAL SEED ACT A. D. 721 


ter filed on June 12, 1943, D. L. Lansden, of Armistead, Waller, 
Davis, and Lansden, Attorneys, Nashville, requested for the “re- 
spondents” that the hearing be held in Nashville and be postponed 
until August. On June 21, 1948, Mr. Lansden filed an answer for 
the partnership, denying that three of the alleged sales involved 
shipment in interstate commerce, denying that the labels were false, 
alleging that the labels had been approved as in accordance with 
the laws of the States to which the seeds were shipped, and claim- 
ing that the act is unconstitutional because of vagueness, lack of 
uniformity, delegation of power to States, and failure to provide 


- compulsory process for witnesses and to require hearing at respond- } 


ent’s residence. 

By telegram to Mr. Lansden on June 25 and letter on June 28, 
1943, an examiner granted the request for hearing in Nashville in 
August, and stated that subpenas for witnesses would be issued under 
section 413(a) of the act upon request. An amended complaint was 
issued on August 19, 1943, changing the allegations in five of the 
charges from shipment in interstate commerce to delivery for trans- 
portation in such commerce, and setting the hearing in Nashville 
for August 30, 1943 (later continued to September 27 by an ex- 
aminer). Copies were served on each respondent and on Armistead, 
Waller, Davis, and Lansden, by registered mail on August 23, 1943. 
On September 2, #943, Mr. Lansden filed an answer to the amended 
complaint for the partnership and two of its partners, containing a 
statement that the third partner was in the South Pacific in the 
armed forces, and pleadings similar to those in the prior answer. 
At the beginning of the hearing, this answer was amended to in- 
clude allegations that the violations charged could not now be prose- 
cuted because the Alabama law, upon which they were predicated, 
was repealed in August 1943, and that the complaint was insufficient 
because it involved violations of the Alabama law as amended after 
the passage of the Federal Seed Act. 

The hearing was held in Nashville on September 27 and 28, 1943, 
before Todd Smith, of the Montgomery office, Office of the Solicitor, 
United States Department of Agriculture, an examiner. Charles G. 
Casteel, of the same office, appeared for the government, and Mr. 
Lansden appeared for the respondent partnership and two of its 
partners. A number of witnesses called by the government testified 
concerning the shipment, sampling, and testing of the seeds in the 
seven instances involved. Each instance was taken up separately, 
and government witnesses testifying on more than one shipment 
were recalled as the different shipments were taken up. Respondents 
put on three witnesses. The evidence will not be summarized here, 
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as only a few of the facts are now really in dispute, and the evidence 
on them will be referred to in discussing respondents’ contentions. 

After the hearing respondents filed a suggested order and brief, 
and the government filed a suggested order. In his report, issued 
on April 14, 1944, the examiner proposed findings of fact similar 
in general effect to those herein, and recommended an order that the 
partnership and the two partners who answered cease and desist from 
further violations of any provision of the act and the regulations 
under it. Respondents excepted and requested oral argument. At 
the argument, held before me in Washington on July 13, 1944, Wil- 
liam Waller, of Armistead, Waller, Davis, and Lansden, argued for 
respondents, and Joseph H. White, of the Washington office, Office 
of the Solicitor, argued for the government. In this decision, which 
has been prepared in this office, many of the contentions presented are 
mentioned, but all points raised in the record have been considered, 
whether discussed herein or not. 

In their brief, exceptions, and argument, respondents contended 
that there was no evidence to show that the samples involved in 
Findings 2 and 6 in the Findings of Fact came from the shipment 
alleged, that the samples involved in Findings 2 and 4 were prop- 
erly taken, that there was delivery for interstate transportation in 
Finding 2, or that the percentages of germination stated on the 
labels in Findings 3 and 7 were false. Their contentions on matters 
predominantly of law will be mentioned below in the Conclusions. 

As to identity of the samples involved in Finding 2, J. B. Sylvest 
testified that he bought from the respondent partnership 45 and 70 
bags of lespedeza seed on November 8 and 24, 1941, and sold 80 of 
these bags to the Alabama Mercantile Company. He said he could 
not be sure these were from Lot 2149, but his invoices from the part- 
nership for the 45 and 70 bags show Lot 2149, as does the tag taken 
from one of the 80 bags sampled at Alabama Mercantile Company. 
It appears clear that the samples taken were from the November 8 
and 24 shipments, those alleged in the complaint. 

As to identity of samples in Finding 6, the allegations concern 
26 bags shipped on February 24, 1942, to Atlanta Seed Company. 
Leonard T, Cottongim, owner of that company, testified that Mr. 
Harlan sampled those seeds at his place, and that he later sold some 
of the 26 bags to his brother, the owner of Lewis Cottongim Seed 
Company. A. D. Harlan, of the Atlanta field office of this Depart- 
ment, testified to taking samples both at the Atlanta Seed Company 
and at Lewis Cottongim’s. We think both samples are sufliciently 
connected with the alleged shipment, and there seems no doubt at all 
about the first sample. Respondents objected to any testimony con- 
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cerning the second sample because no movement from Atlanta Seed 
Company was alleged in the complaint. The examiner ruled that such 
evidence was not admissible, but later let the testimony in, to be con- 
sidered if his ruling should be changed. We do not think it was 
necessary to allege this item of evidence in the complaint, and it is 
considered as a proper part of the record. What is involved is just a 
second sample of the same shipment, and failure to allege the move- 
ment was not calculated to mislead or surprise respondents. Alleging 
this movement was no more necessary than alleging who took the 
samples, and when and where. Respondents made a similar conten- 
tion in connection with one sampling involved in Finding 2, but the 
government in that instance was allowed to amend the complaint 
and put in the evidence. 

Concerning the shipment involved in Finding 2, D. J. Murphy, a 
grain analyst of the Alabama Department of Agriculture for some 
15 years, testified that he “took the regular procedure in sampling it 
...” He said he took a sample of each of 80 bags, sealed the sam- 
ples individually, and sent them to the State Seed Analyst at Mont- 
gomery. W. C. Jones, employed by the Alabama Department of 
Agriculture to inspect seeds, testified that he took the samples involved 
in Finding 4, and sent them to Montgomery with his official report. 
Except for questioning Murphy as to the size of his samples, which 
he said. were about four ounces each, respondents did not, either by 
objections raised or cn cross-examination, seem to question the sam- 
pling methods used. In the absence of anything to the contrary ap- 
pearing, it is presumed that the State inspectors properly performed 
their duties in taking the samples. 

The testimony of J. B. Sylvest and E. K. Hardison, Jr., shows that 
the seed involved in Finding 2 was purchased by Sylvest in October 
1942, and was received by him in November in Nashville. Respondent 
partnership delivered the seed to the purchaser’s truck, bearing Ala- 
bama license tags, in which it was then taken from Nashville into 
Alabama, in which State alone the purchaser sold seeds. The in- 
voices show the purchaser’s address as Montgomery, Alabama. Syl- 
vest had been a customer of the respondent partnership before these 
shipments. It is apparent that the partnership knew that the seed 
was going to Alabama, and delivery for shipment in interstate com- 
merce seems clear. 

Concerning the evidence as to germination in Findings 3 and 7, 
respondents’ contention is that the tests relied on by the government 
do not show what the germination was at an earlier time, and hence 
do not show that the figures on the labels were false. Respondents’ 
tag taken from the rye involved in Finding 3 represents that the 
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seed tested 85 percent germination in November 1941. Tests made by 
the Alabama officials during the first 12 days in December 1941 show 
62 percent germination. O. L. Justice, Chief Seed Analyst for Ala- 
bama, testified that germination is not likely to fall from 88 to 62 
percent from November to December, and that the seed showed no 
evidence of having been stored under abnormal conditions. When 
government counsel questioned him concerning tests to see how much 
germination would fall in a month, Mr. Lansden objected, saying 
it was immaterial. The evidence supports the finding that the 88 per- 
cent shown on respondents’ label was false. 

The Hardison tag on the rye involved in Finding 7 represented a 
germination test of 90 percent in August 1941. The official test in 
October 1942 showed 60 percent. Respondents’ shipment was ad- 
mittedly in September 1942. Under the testimony, a test of 60 per- 
cent in October 1942 supports a finding that the 90 percent figure 
was false for an August 1942 test. Since the regulations require that 
the germination test be made within five months prior to shipment 
(7 CFR, Cum. Supp., 201.22), which requirement was discussed by 
Mr. Lansden, the label was probably intended to show a test in 1942 
instead of 1941. But even if 1941 was intended, and if it were con- 
ceded that the true test was 90 percent in 1941, use of that figure for 
a September 1942 shipment could properly be said to be false. 


FINDINGS OF FACT 


1. E. K. Hardison Seed Company is a partnership consisting of 
Ernest K. Hardison, Sr., Ernest K. Hardison, Jr., and Frank T. 
McCoy, Jr., partners. At all times material herein the partnership 
was engaged in the seed business at Nashville, Tennessee. 

2. On November 8 and 24, 1941, the partnership delivered 45 and 
70 bags, respectively, of lespedeza seed to Stegall-Sylvest Seed Com- 
pany, Montgomery, Alabama, for transportation from Nashville to 
Montgomery. The purchaser trucked the seed received from Nash- 
ville to Montgomery. Each bag contained the partnership’s label rep- 
resenting that the seed contained 96 dodder seeds per pound. As was 
discovered when 80 of the bags of seed were sampled and analyzed 
by Alabama authorities, 17 of the bags contained approximately 256 
dodder seeds per pound, and one bag contined approximately 18,900 
dodder seeds per pound, 

3. On November 20, 1941, the partnership delivered to the Morgan 
County Exchange, Hartselle, Alabama, for transportation from Nash- 
ville to Hartselle, 20 bags of rye seed, containing the partnership’s 
labels representing that the germination of the seed was 88 percent. 
Tests made by Alabama authorities between December 1 and 12, 
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1941, show that the germination of this seed was 62 percent, and that 
the labels were false as to germination. 

4. During the latter part of December 1941 the partnership de- 
livered to George M. Callen and Son, Selma, Alabama, for trans- 
portation from Nashville to Selma, 10 bags of lespedeza seed. con- 
taining the partnership’s labels representing that the seed contained 
96 dodder seeds per pound. As was discovered when the seed was 
sampled and analyzed by Alabama authorities, it contained approxi- 
mately 280 dodder seeds per pound. 

5. On December 30, 1941, the partnership delivered to Turner 
‘Coal and Grain Company, Decatur, Alabama, for transportation 
from Nashville to Decatur, 68 bags of lespedeza seed containing the 
partnership’s labels representing that the seed contained 64 dodder 
seeds per pound. Two witnesses who testified concerning analyses 
of samples when this shipment was being considered at the hearing 
did not connect the samples involved in their testimony with this 
shipment, and the record does not show whether the labels on the 
shipment were true or false. 

6. On February 24, 1942, the partnership delivered to Atlanta 
Seed Company, Atlanta, Georgia, for transportation from Nashville 
to Atlanta, 26 bags of lespedeza seed containing the partnership’s 
labels representing that the seed contained 96 dodder seeds per pound 
and 1.10 percent weed seeds. As was discovered when the seed was 
sampled and analyzed by Federal authorities, the seed contained over 
600 dodder seeds per pound and over 1.80 percent weed seeds. 

7. On September 25, 1942, the partnership shipped by rail from 
Nashville to T. J. Whatley, Jr., at Dothan, Alabama, 20 bags of rye 
seed containing labels representing germination of the seed as 90 per- 
cent. Tests made by Alabama authorities in October 1942 showed 
that the germination of this seed was 60 percent, and that the labels 
were false as to germination. 

8. On October 22, 1942, the partnership shipped by rail from 
Nashville to the Talladega County Exchange, Talladega, Alabama. 
8 bags of wheat seed containing labels representing that cheat seeds 
were the only noxious weed seeds in the bags. Analyses made by Ala- 
bama authorities showed that these bags contained 41 corn cockle 
seeds per pound. Corn cockle was then and is now defined by Ala- 
bama statute as a noxious weed. 


CONCLUSIONS 
Respondents’ contention that the act is unconstitutional because of 
vagueness, lack of uniformity, ‘and delegation to States has been 
answered in the negative by the Supreme Court. Clark Distilling 
Company v. Western Maryland Railway Company, 242 U. S. 311 
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(1917) ; Kentucky Whip & Collar Company v. Illinois Central Rail- 
road Company, 299 U. S. 334 (1937). As the hearing was held at 
their residence, and they were not denied compulsory process for 
witnesses, respondents are not in a position to complain that the act 
does not specifically provide where the hearing shall be held or to 
whom subpenas shall be available. Accordingly, we would not hold 
the act invalid even if we were clearly authorized to declare an act 
of Congress unconstitutional. 

Respondents claim that the charges against them are based on vio- 
lations of State law. A check of the Findings of Fact will reveal 
that in only one instance does the violation found involve State law. 
In Finding 8 failure to show the corn cockle seeds on the label was 
a violation because corn cockle is a noxious weed under Alabama 
law, and the Federal Seed Act therefore requires a showing of its 
presence. The State law involved is only a definition that corn cockle 
is a noxious weed, by its very nature a provision which could not be 
violated by action or omission. It is the Federal statute that requires 
the label to show the presence of a noxious weed. The Federal re- 
quirement, not the State definition, is what was violated. In every 
other instance what is involved is a false statement, without regard 
to any State law, on the label of seed in interstate commerce, clearly 
a violation of 7 U.S.C. 1571, which provides: “It shall be unlawful 
for any person to transport or deliver for transportation in interstate 
commerce—... (d) Any agricultural seeds or vegetable seeds having 
a false labeling, or pertaining to which there has been a false adver- 
tisement, or to sell or offer for sale such seed for interstate shipment 
by himself or others. . . .” 

Respondents’ contention was perhaps invited by the complaint. It 
charged violations involving other provisions of State law, but all 
except that in Finding 8 seem to have been abandoned. It may not 
have been practical, when the complaint was prepared, to know that 
some items would be abandoned, so that they could be omitted. But 
in one charge, involving only a false number of dodder seeds, it was 
alleged that dodder was a noxious weed under Alabama law. Thus 
it would appear that the State law was material, which it was not. 
The examiner was also probably misled, because after the govern- 
ment struck the allegation that dodder was noxious under Georgia 
law, he omitted the false dodder figure from his proposed finding 
concerning the Georgia shipment, apparently assuming that the false 
statement was not a violation unless dodder was alleged and proved 
noxious in Georgia. 

Respondents say that as the State authorities in each instance re- 
leased the seed for sale, there has been an official determination that 
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the labels conformed to State law, which cannot here be contro- 
verted. As appears above, the violations are of Federal law, even in 
the one instance where State law is involved. State determination 
that the labels conformed to State law would not be a decision that 
they complied with the Federal Seed Act. And as a matter of fact, 
the evidence is that the labels were required to be corrected before 
seeds were released for sale as seed, which is rather the contrary to 
determinations that the original labels were legal. 

Another contention of respondents is that the violations rest upon 
amendments of the Alabama law made after enactment of the Federal 
Seed Act. What these amendments were is not stated, but it is im- 
material. We think that where the act refers to State law, it contem- 
plates that law as it exists at the time of the transaction concerned, 
not necessarily as it existed on the day the act was enacted or became 
effective. 

In 1943 a new Alabama Seed Law was passed and prior existing 
provisions as to seeds were repealed. Respondents claim that after 
this repeal prior violations cannot be prosecuted. As we have said 
above, there is no prosecution here for violations of Alabama law, 
but even if there were, the repeal was rather in the nature of a re- 
vision than such an outright repeal as would express a public policy 
against prosecutions for prior violations. Corn cockle is considered 
noxious under the new law as well as under the old. 

Respondents objected to testimony on the official analyses and tests 
which showed the labels were false, because the testimony was by 
the official in charge of the office, from official records, and not by the 
person who actually did the work. This was stressed at the oral argu- 
ment, the claim being that there was no opportunity to cross-examine 
to test the qualifications of the analysts. Respondents had employed 
a seed analyst whose analyses they say they followed in each in- 
stance, and it is argued that the same presumption of validity applies 
to his tests as to those made by State and Federal employees. A 
distinction was drawn between records such as weather and market 
reports and records of tests made for the specific purpose of deter- 
mining whether some one has violated a law. 

Respondents’ arguments are not without merit, but we think that 
in a cease and desist proceeding, such as this, sufficient valid evidence 
was presented to show that the labels were false. In the first place, 
hearsay is admissible in administrative proceedings although it does 
not come within any of the recognized exceptions to the hearsay rule. 
What the records show, then, was properly admitted. We need not 
here decide whether this would be sufficient if the entire case rested 
upon it, because there is corroboration. When D. J. Murphy saw the 
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80 bags of lespedeza involved in Finding 2, he noticed that they were 
not all alike, and took a separate sample of each bag rather than a 
composite sample from a number of bags. This is some indication 
that the labels, all alike, were not right. When O. L. Justice received 
the 50 samples, he separated them into three groups because, upon 
examining them, he saw that three different kinds of seeds, with ref- 
erence to dodder content, were represented. He did not make an actual 
count, but saw that the sample from one bag disclosed a very great 
number of dodder seeds, those from 17 bags had too many, and those 
from the rest were probably all right. This is strong corroboration 
that the actual count was about what the records show it was. In 
another instance, Justice testi‘ed that he checked the analysis and 
found it correct. While this applied to the sample which he did not 
identify, it indicates that the record was.correct. Justice and Mur- 
phy, of course, were subject to cross-examination as to their qualifi- 
cations, and as to the qualifications of the employees who performed 
the tests. 

Evidently some of the samples were sent to Washington and re- 
tested, with similar results. While the testimony of Miss Harriet 
Cull, who testified to these retests, was not connected with the ship- 
ments concerning which she was apparently called to testify, it is 
reasonable to conclude that this was due to the failure of counsel to 
make the record show the identity of the samples he handed her. 
She would not likely have been called to show tests contradicting 
those already shown. 

There is a presumption that public officials regularly performing 
duties within the scope of their authority are qualified and perform 
their functions properly. /ngraham vy. United States, 155 U.S. 434 
(1894) ; Carlisle v. United States, 194 Fed. 827 (C.C.A. 4th, 1912). 
What respondents show concerning their analyst does not rebut this 
presumption. He was with them two years as a laborer, and then 
was their analyst for two years. He is in the army and was not at 
the hearing. The partner who testified for respondents said that he 
considered their analyst an expert, but he was evasive when asked if 
there had been complaints about his tests. 

On the whole, we think the record contains ample valid evidence 
showing that respondents’ labels were false, and that the partnership 
should be ordered to cease and desist from similar violations in the 
future. 

ORDER 

E. K. Hardison Seed Company shall cease and desist from shipping 
or delivering for transportation to another State agricultural seeds 
to which are attached labels containing false statements or labels not 
showing the presence of any seeds considered seeds of a noxious weed 
by the law of such other State, if such noxious weed seeds are present. 
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(A. D. 722) 
In re Louis Litow & Son. P&S Doc. No. 1606. Decided September 12, 1944. 


Cease and Desist—F ull -Records—False and Incomplete Sales Tickets— 
Deceptive Practices 


Issuing false sales tickets and failing to record this fact and the purchaser’s 
name in its records by live poultry dealer constitutes a failure to keep the 
required records under the act, and therefore, the respondent is ordered 
to cease and desist from issuing false sales tickets, which may constitute 
a deceptive practice even though the purchaser was not deceived, and from 
failing to sign sales tickets and show the purchaser’s name on them as re- 
quired by the regulations, and respondent is further ordered to keep full 
records. 


Mr. Benjamin M. Holstein for complainant. Messrs. Richman & Richman, of 
Philadelphia, Pennsylvania, for respondent. Mr. Charles F. Neylan, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seqg.), instituted by a complaint 
filed on April 8, 1944, by the Office of Distribution, the complainant, 
against the respondent, Louis Litow & Son, a dealer in live poultry 
in Philadelphia, Pennsylvania. Paragraphs numbered 1 through 10 
in the complaint are similar in effect to Findings 1 through 10 in 
the Findings of Fact, below. In paragraphs 11 through 15, it is 
charged that by reason of the facts alleged in the preceding para- 
graphs respondent violated the act by making, keeping, and issuing 
false and incomplete records, and issuing sales tickets not legibly 
signed and not showing the names of the purchasers. 

Respondent filed an answer admitting the allegations of the first 
ten paragraphs of the complaint, but denying any violations of the 
act, and asking for an oral hearing. The examiner wrote respondent 
that, since the facts were admitted, an oral hearing would accom- 
plish nothing, and that there would be opportunity for argument 
as to whether the facts constituted violations after the examiner’s 
report was issued. Respondent agreed and waived oral hearing. 

The examiner’s report was filed on June 9, 1944. It contains no 
“Proposed Conclusions” but in the proposed findings it has all of the 
numbered paragraphs of the complaint, including those (except for 
omission of a clause in one) which state that the facts “alleged” in 
the preceding paragraphs constitute violations of the act. The ex- 
aminer recommended a cease and desist order. 

Complainant excepted to the proposed order, stating that since 
respondent’s acts were intentional rather than merely negligent or 
careless, its license should be suspended for 15 days. On July 13, 
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1944, before seeing complainant’s exceptions, respondent wrote that 
it was willing to comply with the proposed cease and desist order. 
Thereafter the record was submitted to this office, where this order 
has been prepared. 

FINDINGS OF FACT 

1. Respondent is a partnership consisting of Louis Litow and 
Samuel Litow. Its address is 329 South Front Street, Philadelphia. 

2. Philadelphia was designated in 1936 as subject to the poultry 
provisions of the act (9 CFR 204.2). 

3. In August 1943 respondent was licensed under the act as a 
live poultry dealer in Philadelphia. 

4. On February 8, 1943, respondent sold to 61st Street Live Poul- 
try Market, Brooklyn, New York, 1,993 pounds of live poultry at 
321%4¢ per pound for a total of $647.73. Respondent made and kept 
an invoice showing this sale to “Cash” at 321%4¢, but made and 
delivered to the purchaser a sales invoice, unsigned by respondent, 
showing that the poultry was sold to it at 28%¢ for a total of 
$568.01. . 

5. On February 11, 1943, respondent sold to 61st Street Live Poul- 
try Market 573 pounds of live poultry at 33¢ per pound for a total 
of $189.09. Respondent made and kept an invoice showing this 
sale to “Cash” at 33¢, but made and delivered to the purchaser a 
sales invoice, unsigned by respondent, showing that the poultry was 
sold to it at 28'4¢ per pound for a total of $163.31. 

6. On February 16, 1943, respondent sold to 61st Street Live 
Poultry Market 3,357 pounds of live poultry at 32%¢ per pound, 
for a total of $1,091.03. Respondent made an invoice showing this 
sale to “Cash” at 3214¢, but made and delivered to the purchaser a 
sales invoice, unsigned by respondent, showing that the poultry was 
sold to it at 28%4¢ per pound for a total of $956.75. 

7. On February 18, 1948, respondent sold to 61st Street Live 
Poultry Market 976 pounds of live poultry at 33¢ per pound for 
a total of $322.08. Respondent made and kept an invoice showing 
this sale to “C” at 33¢, but made and delivered to the purchaser a 
sales invoice, unsigned by respondent, showing that the poultry 
had been sold to “C” at 28%¢, for a total of $278.16. 

8. On February 22, 1943, respondent sold to 61st Street Live 
Poultry Market 616 pounds of live poultry at 33¢ per pound for a 
total of $203.28. Respondent made and kept an invoice showing 
this sale to “Cash” at 33¢, but made and delivered to the purchaser 
a sales invoice, unsigned by respondent, showing that the poultry 
was sold to it at 281%4¢, for a total of $175.56. 

9. On February 16, 1943, respondent sold to 93rd Street Live 
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Poultry Market, Brooklyn, New York, 5,812 pounds of live poultry 
at 30¢ per pound for a total of $1,743.60. Respondent made and 
kept an invoice showing this sale to the purchaser at 30¢, but made 
and delivered to the purchaser a sales invoice, unsigned by respond-: 
ent, showing that the poultry was sold at 28'4¢ per pound. 

10. On February 16, 1943, respondent sold to Regent Street Live 
Poultry Market, Brooklyn, New York, 6,104 pounds of live poultry 
at 30¢ per pound for a total of $1,831.20, and 405 pounds at 261%4¢ 
for a total of $107.33. Respondent made and kept an invoice show- 
ing this sale to the purchaser at the actual prices per pound, but made 
and delivered to the purchaser a sales invoice, unsigned by respond- 
ent, showing the prices as 28%4¢ and 2514¢ for totals of $1,739.64 
and $103.27, respectively. 

CONCLUSIONS 

Under the circumstances, the records kept by respondent should 
have shown the name of the purchaser in each instance, and that 
false sales tickets had been issued. As they did not, they did not 
comply with section 401 of*the act (7 U.S.C. 221), and respondent 
should be ordered to keep records fully and correctly disclosing all 
transactions in its business. 

We agree with respondent that the false tickets issued were not 
records kept by respondent. Issuing them, however, may have con- 
stituted a deceptive practice in violation of section 312 of the act (7 
U.S.C. 213), although they were evidently not designed to deceive 
the purchasers involved, but to assist the purchasers to deceive others. 

Failure to show the name of the purchaser on the sales ticket in the 
one instance mentioned in Finding 7, and failure to sign the tickets 
in all seven instances constitute violations of section 201.48 of the 
regulations under the act (9 CFR, Cum. Supp., 201.48). 

Since the complaint, after alleging the facts, set out rather specif- 
ically how respondent’s acts were deemed to be violations of the 
Packers and Stockyards Act, it might reasonably be contended that 
violations of the regulations and deceptive practices, not mentioned 
in the complaint or the examiner’s report, are not now questions prop- 
erly raised in the record. However, as respondent does not object 
to an order to cease and desist from the acts which are deemed to be 
violations, a cease and desist order should be issued. The situation 
might be different if a suspension of registration were contemplated. 
All things considered, a cease and desist order seems sufficient. 


ORDER 
Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions in its business, including 
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the names of the purchasers of live poultry, and a record of any 
false or incorrect sales ticket issued. 

Respondent shall cease and desist from making or issuing sales 
tickets showing false or incorrect prices, and from issuing sales 
tickets not signed by respondent or not showing the name of the 
buyer. 

Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. 

Except as to service, this order shall become effective 10 days 
after its date. 


(A. D. 723) 


LOREN HANDs v. Moopy COMMISSION CoMPANY. P&S Doc. No. 1634. Decided 
September 12, 1944. 


Dismissal of Complaint for Reparation for Failure to Prove 
Negligence in Handling of Livestock 


Where complainant, a consignor of livestock, sought reparation against re- 
spondent, a market agency, for a certain sum, being the difference in the 
amount respondent remitted for the livestock and the amount he would 
have received had respondent remitted on the basis of the weights claimed 
by complainant, held, since complainant failed to prove that the respondent 
was guilty of any negligence in the handling and sale of the livestock, 
the respondent is under no obligation to make reparation, and the com- 
plaint is dismissed. . 


Mr. Charles R. Pharis for respondent. Mr. Abraham L. Kaminstein, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On December 23, 1943, Loren Hands, R. R. 1, Belle Rive, Illinois, 
filed a complaint against the Moody Commission Company, National 
Stock Yards, Illinois, under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 1940 ed. 181), seeking reparation for the 
sum of $95. The complainant alleged that on November 18, 1943, 
he shipped 7 red and black spotted hogs, weighing “around” 190 
or 200 pounds each, and one red male calf, weighing “around” 200 
pounds, by truck to the respondent for sale on a commission basis. 
They were hauled by Earl Grigg, Dahlgren, Illinois, a trucker. 
The respondent remitted to the complainant on the basis of 6 hogs 
weighing an average of 134-1/6 pounds each and 1 hog weighing 
120 pounds. The respondent remitted $1.50 for the calf, it having 
been condemned by reason of its crippled condition and was sold to 
a packing company for the sum of $2. The complainant filed a claim 
for reparation for the sum of $95, being the difference in the amount 
respondent remitted for the livestock and the amount he would have 
received had respondent remitted on the basis of the weights as 
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claimed by complainant. The respondent filed an answer in which 
it was alleged that the calf and one of the hogs arrived at the stock- 
yard in a crippled condition and did not reach respondent’s alley. 
A bid could not be obtained for the calf and it was condemned and 
sold to a packing company for $2, of which amount 50 cents was 
expended for hauling charges. The crippled hog was sold on the 
basis of a weight of 120 pounds at $8 per hundredweight, and the 
other 6 hogs received by the respondent were sold to Potts-Watkins 
Order Buyers Company on the basis of a total weight of 805 pounds 
at $11.40 per hundredweight. The respondent requested an oral 
hearing. 

Accordingly, an oral hearing was scheduled to be held in St. 
Louis, Missouri, on July 7, 1944, before A. L. Kaminstein, examiner. 
The complainant did not appear at the hearing, having advised the 
examiner by letter than he would not be present. In,the letter, the 
complainant requested that the two affidavits which he had previously 
filed with his claim for reparation be considered as his evidence. 
One of these affidavits was executed by complainant and the other 
had been executed by five of complainant’s neighbors, who stated 
that complainant shipped, by Earl Grigg, 7 red and black spotted 
hogs weighing around 200 pounds each and 1 male calf weighing 
200 pounds. 

Mr. Charles R. Pharis, the respondent’s manager, appeared and 
testified in its behalf. Mr. Pharis corroborated the allegations set 
out by respondent in its answer and produced copies of the original 
scale tickets issued by the stockyards company showing the actual 
weight of the hogs received by the stockyards company as being the 
hogs consigned by the complainant, together with copies of the ac- 
counts of sales which had been sent to the complainant, and also 
the invoice issued by the Circle Packing Company, purchaser of the 
crippled calf. These memoranda were introduced in evidence. Mr. 
Pharis further testified that Earl Grigg, the trucker who hauled the 
hogs and calf from complainant’s farm to the St. Louis National 
Stockyards, stated that he estimated the hogs weighed about the 
weights which the stockyards scale showed them to weigh, which 
were the weights on which the respondent remitted to complainant 
and were also the basis on which Earl Grigg assessed complainant 
for hauling the livestock. 

The complainant failed to prove that the weights of the 7 hogs, 
as shown on the scale tickets issued by the St. Louis National Stock- 
yard Company were not the correct weights of the hogs which the 
respondent received and sold. Furthermore, if the hogs’ which the 
respondent received and sold were not the same hogs as those shipped 
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by the complainant, the complainant has failed to prove that the re- 
spondent was guilty of any negligence in the handling and sale of 
complainant’s livestock. If, as contended by the complainant, there 
was a mix-up in the hogs and the respondent remitted for hogs other 
than the ones shipped by the complainant, the mix-up must have oc- 
curred prior to the time the hogs were delivered to the respondent 
by the St. Louis National Stockyard Company, because the evidence 
shows that the respondent properly accounted to the complainant 
for the hogs which it received from the stockyard company as hav- 
ing been consigned by the complainant. : 


FINDINGS OF FACT 

1. The complainant, Loren Hands, resides at R. R. 1, Belle Rive, 
Illinois. 

2. The respondent, Moody Commission Company, National Stock 
Yards, Illinois, is a market agency engaged in the business of buying 
and selling livestock on a commission basis at the St. Louis Na- 
tional Stockyards, National Stock Yards, Illinois. 

3. The St. Louis National Stockyards, National Stock Yards, Illi- 
nois, is a “stockyard”, within the meaning of that term as it is defined 
in the Packers and Stockyards Act, and has been duly posted as a 
stockyard under the act. 

4. The respondent remitted to the complainant the full amount of 
the proceeds from the sale of the 7 hogs which were delivered to 
the respondent by the St. Louis National Stockyard Company. 

5. The respondent remitted to the complainant the full amount 
of the proceeds from the sale of the calf which was delivered to the 
respondent by the St. Louis National Stockyard Company. 

6. The complainant failed to prove that the respondent was guilty 
of any negligence in the handling and sale of complainant’s livestock. 


CONCLUSIONS 
It is concluded that the respondent has not violated the provisions 
of the Packers and Stockyards Act. Therefore, the -respondent is 
under no obligation to make reparation. 


ORDER 
The complaint against the respondent is hereby dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to service, this order shall become effec- 
tive 15 days after its date. 
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In re TarR, Downs CoMMISSION CoMPANY. P&S Doc. No. 1500. Decided Sep- 
tember 18, 1944. 


Cease and Desist—Violation of Act—Failure to Register—False Reports to 
Customers—Sales to Self—Failure to Keep Complete Rec 
Gratuities—Suspension of Registration 


Respondents, registered as a market agency at a posted stockyard, are ordered 
to cease and desist from violating the act by operating at another posted 
stockyard without registering and furnishing bond, falsely reporting to 
and taking secret profits from customers for whom they purchase live- 
stock, buying livestock consigned to them for sale without reporting fully 
to the consignors, failing to keep complete records, and giving gratuities 
to truckers, and, as the frauds practiced by respondents were planned by 
them, their registration is suspended for a year. 


Messrs. Richard F. Roche, Morris D. Spiegel and William W. Van Matre for 
complainant. Messrs. Albert Ward, Wymond J. Beckett, and Joe R. Beckett, 
all of Indianapolis, Indiana, for respondents. W. H. Tandy and John C. 
Brooke, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 



















PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted on August 26, 1942, 
by a complaint of the Agricultural Marketing Administration, now 
the Office of Distribution, the complainant. The respondents, partners 
trading as Tarr, Downs Commission Company, Indianapolis, Indiana, 
were charged with having operated at the Kansas City Stock Yards 
without being registered, having defrauded persons for whom they 
purchased livestock by reporting and collecting higher prices than 
they paid, and having purchased consigned livestock without so re- 
porting to the consignors. The complaint was amended on October 
6, 1942, to add a charge of having given gratuities to truckers. Re- 
spondents answered that their business at Kansas City was conducted 
through a registered market agency, which made it unnecessary for 
them to register. They denied that they defrauded purchasers, 
claiming that the prices reported were what the purchasers were to 
pay respondents for cattle purchased from respondents, and that 
they were entitled to the mark-ups for service rendered. They said 
that by using initials they correctly reported to consignors that they 
had purchased the livestock, and that the gratuities were Christmas 
presents customarily given. 

A hearing was held in Indianapolis on November 10, 1942, before 
John C. Brooke, an examiner. William W. Van Matre, Office of the 
Solicitor, Department of Agriculture, appeared for complainant, and 
Albert Ward, Wymond J. Beckett, and Joe R. Beckett, all of India- 
napolis, appeared for respondents. Only two witnesses testified, a 
Government accountant and one of the respondents, both called by 
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complainant. For the reasons and purposes stated in a decision issued 
on August 30, 1943 (2 A.D. 341, Pike and Fischer, Administrative 
Law, 46c.31-1), the hearing was reopened, and a further session was 
held in Indianapolis on February 17, 1944, before W. H. Tandy, an 
examiner. Respondents were represented by the same counsel as 
before, but complainant was now represented by Richard F. Roche 
and Morris D. Spiegel, of the Office of the Solicitor. Testimony 
was heard from six of the purchasers alleged to have been defrauded. 

The entire evidence need not be summarized. From the outset 
there was little dispute as to the details, most of the contentions aris- 
ing from what interpretation should be placed upon them. Re- 
spondents admitted sending circular letters concerning purchases at 
Kansas City and employing a stenographer there, but said that they 
made all their purchases there through a registrant to whom they 
paid regular commissions, and consequently they themselves were 
not required to register. They claimed that their consignors knew 
and consented to their purchases of consigned livestock at Indianap- 
olis, and that using initials in reporting such purchases was legitimate 
and customary. Gratuities paid to truckers at Christmas were also 
defended as harmless and necessary because of custom. 

As to defrauding purchasers, the most important and most con- 
tested charge, they did not dispute the documentary evidence show- 
ing the transactions, but insisted that they had not purchased live- 
stock for the purchasers at Kansas City, but had sold the livestock 
to the purchasers after buying it for themselves at Kansas City, 
paying for it, taking title to it, and shipping it to the farms of the 
purchasers. They said the sale in each instance was made after 
the purchaser had inspected the livestock on his farm and agreed to 
what he should pay respondents as a reasonable price for it. Some- 
what inconsistent with this claim was their testimony that the dif- 
ference between what they paid and what they collected constituted 
a reasonable compensation for their services in making the purchase, 
and was according to a custom known and understood by the pur- 
chaser. Their claims as to these transactions seemed contrary to the 
documentary evidence received at the first hearing session, and were 
directly in conflict with the testimony of the purchasers at the second 
session. These witnesses said they gave respondents orders to pur- 
chase cattle for them, that respondents did so as their agents at 
Kansas City, and that they did not know of nor consent to any 
hidden profits, but paid the commissions shown on their statements 
as compensation for the purchasing. 

On April 8, 1944, complainant filed suggested findings, conclusions 
and order. The findings were similar in general effect to those herein, 
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but went into great detail, especially concerning the purchases at 
Kansas City, describing the documentary evidence involved in each 
transaction, and specifying in just what ways some of the documents 
were false. The conclusions were rather formal statements that the 
acts found were violations of the Packers and Stockyards Act, but 
did not mention what the penalty for them should be. The order 
was to cease and desist, and suspension of registration for 24 months. 
Respondents filed suggested findings consonant with their claims, 
stressing their contention that they sold the cattle after interstate 
commerce had ended and that, therefore, the sales were not subject to 
“Federal regulation. 

In his report, issued on June 17, 1944, the examiner followed 
complainant’s suggestions, except that he proposed a suspension of 
six months. Respondents did not except to the report, but com- 
plainant excepted, contending that the violations were so serious as 
to warrant a suspension of 24 rather than six months. Oral argu- 
ment was not requested. The entire record has been considered, and 
this decision has been prepared in this office. 


FINDINGS OF FACT 

1. Alfred M. Tarr and Frank O. Downs, the respondents, are 
partners trading as Tarr, Downs Commission Company, whose ad- 
dress is Livestock Exchange Building, Indianapolis, Indiana. At 
all times material herein they were registered under the Packers and 
Stockyards Act as a market agency at the Union Stock Yards, 
Indianapolis, posted as a stockyard subject to the act (9 CFR 204.1), 
and engaged in buying and selling livestock on commission at that 
stockyard. 

2. During August, September, October, and November, 1941, re- 
spondent Tarr, representing the partnership, maintained headquar- 
ters at the Kansas City Stock Yards, Kansas City, Missouri, posted 
as a stockyard subject to the act (9 CFR 204.1), at 516 Livestock 
Exchange Building, where respondents employed a stenographer and 
bookkeeper and incurred other expenses. During this period re- 
spondents circulated letters giving the Kansas City address and tele- 
phone numbers under the words “Order Buying Service,” containing 
statements concerning the Kansas City cattle market, and soliciting 
orders, without any mention at all of their Indianapolis business or 
that they executed orders at Kansas City through another firm. 
Through these Kansas City facilities they executed four of the or- 
ders to purchase cattle mentioned below in Findings 4 and 5, but 
they were not registered or bonded under the act as a market agency 
or dealer at the Kansas City Stock Yards. 
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3, About January 23, 1941, pursuant to an order from Roy 
Weisheit, Connersville, Indiana, respondents purchased for him, 
through Swartz & Cooper, from Metzger Brothers, at the Kansas 
City Stock Yards, 25 cattle at $7.10 per hundredweight, for a total 
of $1,787.07, and had them shipped to the purchaser’s farm in 
Indiana. Thereafter respondents sent Weisheit a statement contain- 
ing “Bought and Shipped for Account of Roy Weisheit . . . 25 
cows” from Metzger Brothers at $7.25 per hundredweight, for a 
total of $1,824.82. To this total were added $134.32 for freight, $15 
for “commission,” and small amounts for exchange, mortgage, and 
stamps. Weisheit settled with respondents on the basis of this 
statement, paying the total of all items reported on it, which re- 
sulted in his paying respondents, as the purchase price of the cattle, 
$37.75 more than they had paid as such purchase price. There was 
no indication on the statement that respondents had executed the 
order through another firm, or that the reported price was not the 
price paid to Metzger Brothers, the reported seller, or that respond- 
ents had paid the $15 commission to another. 


4. Except for differences in sellers, dates, figures, etc., the pertinent 
ones of which are shown in the following table, respondents received 
similar orders from, made similar purchases for, sent similar state- 
ments to, and similarly collected from Laban Williams, Mitchell, 
Indiana, Horace Hinds and Hinds Brothers, New Lebanon, Indiana, 
Richard Ellis, Chrisman, Illinois, John Phillips and Elmer Schuman, 
Walton, Indiana, and Homer C. Morrison, Greencastle, Indiana. 


Actual Price Reported Undisclosed Com- 
Name Date Cattle and Cost Priceand Cost Profit mission 
Weisheit ---. 1/24/41 25 7.10-1787.07 7.25-1824.82 37.75 15.00 
Williams --_- 1/28/41 27 6.85-1848.13 7.25-1956.05 107.92 15.00 
1/29/41 15 7.00-1081.50 7.25-1120.12 38.62 9.00 
6.85) 
Hinds Bros.. 1/29/41 35 7.00)-2358.57  7.25-2488.20 129.63 21.00 
10/6/41 39 9.90-2376.00  10.15-2436.00 60.00 15.00 
Phillips 10/7/41 21 11.75-1655.57  11.90-1676.71 21.14 7.50 
Schuman ---. 10/7/41 21 11.75-1673.20 11.90-1694.56 21.36 7.50 
7.90) 
Morrison ---. 10/7/41 25 8.00)-1849.77 8.10-1894.59 44.82 15.00 


5. The purchasers thought respondents’ statements meant what 
they indicate on their faces, that respondents paid the reported 
sellers at Kansas City the prices and amounts reported, and that 
respondents were compensated for their services by the reported 
commissions, which the purchasers paid. The purchasers did not 
know of the hidden profits, nor did they actually or by implication 
consent to them. 
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6. About January 2, 1941, respondents received two sows con- 
signed by Andy Hinsel, Montgomery, Indiana, to them for sale on 
commission at the Union Stock Yards at Indianapolis, and took 
the sows into their own account, but reported to the consignor that 
they sold them to “S.G.W.” 

7. About January 13, 1941, respondents received four cows con- 
signed by F. Ray Hull & Son, Tipton, Indiana, to them for sale 
on commission at the Union Stock Yards at Indianapolis, and took 
the cows into their own account, but reported to the consignors that 
they sold them to “P&G.” 

8. About January 9, 1941, respondents received one calf consigned 
by Estel O’Connor, Cloverdale, Indiana, to them for sale on com- 
mission at the Union Stock Yards at Indianapolis, and took the calf 
into their own account, but reported to the consignor that they sold 
it to “E.P.Co.” 

9. In the transactions mentioned in Findings 6, 7, and 8, respond- 
ents charged the regular commissions for sale of the livestock. 

10. During and prior to 1941 respondents kept records of accounts 
designated as “E.P.Co.”, “F & A”, “P. & G.”, and “S.G.W.”, pur- 
porting to be trading accounts, but such accounts represented trans- 
actions in which respondents purchased for themselves livestock 
which had been consigned to them for sale on commission. 

11. About December 24, 1941, respondents gave $25 to John R. 
Crow, who was engaged as a trucker for hire and delivered live- 
stock owned by various consignors to the Indianapolis Union Stock 
Yards for sale on commission. About the same time respondents 
gave a total of $1,100 to other truckers similarly engaged. These pay- 
ments in money were in addition to $85.86 expended by respondents 
for gift boxes for truckers at Christmas. 


CONCLUSIONS 

Even if, as they claim, respondents had a registered firm execute 
all their Kansas City orders for them and paid a commission in each 
instance, they solicited and received orders to buy cattle at the 
Kansas City Stock Yards and they maintained facilities there. These 
activities made them a market agency at Kansas City subject to the 
registration and bonding requirements of the act. Their failure to 
register and furnish bond in connection with their Kansas City ac- 
tivities violated such requirements. 

Concerning the transactions shown in Findings 3, 4, and 5, re- 
spondents’ contentions and explanations are so contrary to the estab- 


lished facts that discussion of them is needless, and would unduly | 


dignify them. Apparently respondents have now abandoned them, as 


imi x ff sn 


—s 





D. 724 


con- 
le on 
took 
that 


con- 
sale 
took 
; that 


igned 

com- 
e calf 
r sold 


pond- 


ounts 
, pur- 
trans- 
estock 


hn R. 
| live- 
Stock 
idents 
e pay- 
idents 


xecute 
n each 
at the 
These 
to the 
ure to 
ity ac- 


5, re- 
estab- 


A. D. 724 TARR, DOWNS COMMISSION COMPANY 751 


their failure to except to the examiner’s report constitutes admission 
of the matters stated in it. Jn re James Metcalf, 1 A.D. 716 (1942) ; 
In re Amaral, 3 A.D. 367, 371 (1944). If the cattle had been shipped 
on approval and then sold, or if the hidden profits realized had 
been intended by the purchasers, it would have been unnecessary for 
respondents to issue statements which so effectively misrepresented 
the facts. Respondents simply made false statements of the money 
they paid out as agents for their absent principals, by means of which 
they deceived and defrauded the principals. Their acts were con- 
trary to common honesty and constituted unjust, unfair, and decep- 
tive practices in violation of sections 307 and 312 of the act (7 
U.S.C. 208, 213). 

In using initials to indicate the purchaser, as in Findings 6, 7, 8, 
and 9, respondents violated section 201.19 of the regulations then in 
effect (9 CFR 201.19), which required the account of sale to show 
the “name of the purchaser.” This was especially important when 
respondents themselves became the purchasers. Jn re Hoberman, 3 
A.D. 404 (1944). 

In failing to identify fully the accounts mentioned in Finding 10, 
respondents did not keep the complete records required by section 
401 of the act (7 U.S.C. 221). 

Gratuities given by market agencies to truckers employed by 
shippers to transport livestock to market for sale on commission 
have long been considered detrimental to the interests of shippers. 
Even if custom required respondents to give the large sum distributed 
in 1941, the custom has probably been abandoned, because such gifts 
are now specifically forbidden by the regulations (9 CFR, Cum. 
Supp., 201.54), and respondents should be ordered to discontifiue 
them. See Jn re Midwest Farmers, Inc., 2 A.D. 268, 295-296 (1943). 

In addition to an order to cease and desist from all their viola- 
tions, respondents’ registration should be suspended. The examiner 
gave no reasons for recommending suspension for six months, and 
complainant considers this too short in view of the nature of the 
violations. 

Respondents’ frauds were not isolated instances, but part of a 
plan. They say that, as they paid full commissions to another for 
executing their Kansas City orders, the only way they could make 
money on the transactions was as they did. They must have known 
that a prospective customer who could buy from a registered market 
agency and pay the regular commission would not likely transmit an 
order through them and pay that commission plus an indefinite 


| profit to them. So they made it appear that they executed the orders, 


induly | 
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and concealed the fact that their profits came from sources other 
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than the charged commissions. The whole scheme had to be planned 
in advance and executed in secrecy. When it was discovered, re- 
spondents tried to escape the consequences by various explanations, 
all of which proved to be unfounded. Persons who can do these 
things and then testify, as did Mr. Tarr, that they were dealing 
on a fair and open basis with their customers, are not qualified to 
represent absent principals who must rely on their integrity. Sus- 
pension for a year seems none too severe under these circumstances, 
and should be ordered. 


ORDER 

Respondents shall cease and desist from: 

1. Operating as a market agency at a stockyard posted as subject 
to the act without having registered and furnished bond as required 
by the act; 

2. Rendering false or misleading accounts of purchase or sale to 
persons for whom they have purchased or sold livestock at a posted 
stockyard ; 

3. Taking hidden profits in addition to commissions charged in 
executing orders to purchase livestock at a posted stockyard; 

4. Selling livestock consigned to them for sale to themselves with- 
out disclosing, on the account of sale, that the livestock was so sold, 
and the reason why it was so sold ; 

5. Failing to identify fully in their records every account carried 
in the records; and 

6. Giving gratuities to truckers employed by shippers of livestock, 
except as is specifically authorized by the regulations under the act. 

Respondents’ registration as a market agency at the Indianapolis 
Union Stock Yards is suspended for one year, beginning on the ef- 
fective date of this order. 

A copy hereof shall be served on respondents by registered mail 
or in person, and on the Office of Distribution. Except as to service, 
this order shall become effective on the fortieth day after this date. 


(A. D. 725) 
In re TORRINGTON LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 1579. De- 
cided September 18, 1944. 
Motion by Office of Distribution to Dismiss Proceeding Granted 


Motion of Office of Distribution to dismiss this proceeding on the basis of re- 
spondent’s agreement to file reductions in its tariff, granted, but upon 
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failure of respondent to file amendments to its presently effective tariff 
which reduces its yardage charge for hogs and its charge for selling swine, 
this proceeding will be reinstated, and this order, not being a decision on 
the merits it shall not prejudice any future inquiry concerning respond- 
ent’s rates. 


Mr. John J. Curry for Office of Distribution. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


ORDER OF DISMISSAL 


Torrington Livestock Commission Company, the respondent, is 
registered under the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), as a market agency at its stockyard, posted as subject to the 
act (9 CFR 204.1), at Torrington, Wyoming. About July 5, 1943, it 
filed increases in its tariff then on file with the Secretary of Agricul- 
ture, subsequently postponing the effective date of the increases to 
September 9, 1943. By an order issued on September 8, 1943 (8 F.R. 
12457), the effect of the increases was suspended for 30 days and 
this proceeding was instituted to determine the reasonableness of all 
of respondent’s rates. By an order on October 6, 1943 (8 F.R. 13833), 
the suspension was extended for 20 days more, after which time the 
increases became effective. 

On September 7, 1944, the Office of Distribution filed a motion to 
dismiss the proceeding on the basis of respondent’s agreement to file 
the reductions in its tariff mentioned below. It states that an inves- 
tigation and audit of respondent’s operations has disclosed that the 
increases were justified in part but not in full, that the reductions 
which respondent has agreed to file would make its rates so appar- 
ently reasonable as not to warrant incurring the expense of a hearing 
to determine their reasonableness more de‘initely, and that the Office 
of Price Administration does not object to the recommended dispo- 
sition of the matter. The record was submitted to this office, where 
this order has been prepared. 

As requested, this proceeding is dismissed, effective five days after 
this date. If, however, within 20 days respondent does not file 
amendments to its presently effective tariff which reduce its yardage 
charge for hogs from 14 cents to 12 cents per head, and its charge 
for selling swine in drafts of one to 30 head from 30 cents to 25 cents 
per head, this proceeding will be reinstated upon the request of the 
Office of Distribution. This is, of course, not a decision on the merits 
and shall not prejudice any future inquiry concerning respondent’s 
rates. 

Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. 
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In re Water A. Barton. P&S Doc. No. 1547. Decided September 19, 1944. 


Suspension of Registration—Sales to Self—Registration in Different 
Name—Limitation Period 


Where respondent, a registered market agency, has long discontinued his vio- 
lations and there is no threat to resume them, a cease and desist order is 
inappropriate and a long suspension unnecessary, but his registration is 
suspended for 30 days for selling consigned livestock to himself without 
the knowledge of the consignors, although his present registration is under 
a different trade name and in a different capacity from that involved in 
his violations and the complaint was filed over two years after the viola- 
tions ceased. 


Authority to Suspend Registration for Violation of Act 


Although the authority to suspend registration is omitted in the appropriation 
act for the fiscal year beginning July 1, 1944, but because in the appro- 
priation act for the preceding year, the word “hereafter” was added to 
the language used in prior acts, it seems obvious that by adding the word 
“hereafter” the congressional intent was to make the authority to sus- 
pend registration permanent and thus preclude the necessity of repeating 
the provisions yearly. 


. Joseph O. Parker and Mr. John B. Poindexter for complainant. Messrs. 
Kelly & LeVander, of South St. Paul, Minnesota, for respondent. Mr. 

J. E. Croak, Examiner. 
Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seqg.), instituted on April 7, 1943, 
by a complaint of the Food Distribution Administration, now the 
Office of Distribution, the complainant. The respondent, Walter A. 
Barton, who since January 1940 has been registered and doing busi- 
ness as Barton Commission Company, a market agency at the St. 
Paul Union Stockyards, South St. Paul, Minnesota, was charged 
with having violated the act during the four years preceding 1940, 
when he was an employee of Seekins Commission Company, then a 
registered market agency at South St. Paul, and when he himself 
was registered as a dealer doing business as Union Cattle Company. 
It was alleged that respondent, in selling consigned livestock for 
Seekins, had taken some of it into his own account at less than its 
fair value, using names other than his own or the trade name in which 
he was registered. He was also charged with having given a gratuity 
in 1936 to an employee of a commission merchant from whom he 
bought livestock. In an amendment to the complaint issued on Au- 
gust 17, 1948, it was alleged that respondent had not been bonded 
while acting as a dealer, and while registered as Union Cattle Com- 
pany had bought and sold livestock under other names. Respondent 
answered, denying the allegations and challenging jurisdiction to 
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entertain the complaint because all violations were alleged to have 
occurred prior to respondent’s present registration. 

An oral hearing was held in St. Paul, Minnesota, in September 
1948, before an examiner, J. E. Croak, of the St. Paul office, Office 
of the Solicitor, Department of Agriculture. Joseph O. Parker of 
the Washington office, Office of the Solicitor, appeared for complain- 
ant, and Harold LeVander, South St. Paul, for respondent. Except 
concerning the alleged gratuity, there is little real dispute as to the 
actual facts deemed material, which are set out below in the findings. 
During the five days of the hearing, testimony and exhibits were 
received concerning details of the matters involved, but as most of 
the ultimate facts were admitted at the outset, a full outline of the 
transcript seems unnecessary. 


On the question of the gratuity, Clarence Michelson testified that 
in the summer of 1936, while he was a cattle salesman for American 
Commission Company, he sold consigned cattle to respondent, and 
borrowed $40 from respondent, which he does not remember repay- 
ing. Respondent testified that he had no knowledge of such a loan, 
but that it is customary to help men around the yards in emergencies, 
such as sickness. No finding is made concerning gratuities, as we do 
not think the evidence shows that respondent engaged in the prac- 
tice of giving them. 

After the hearing, complainant filed suggestions on October 23, 
1943, recommending a cease and desist order and suspension of re- 
spondent’s registration for three years. Respondent filed suggestions 
on October 25 recommending dismissal because the alleged violations 
were not connected with respondent’s present registration. On Jan- 
uary 7, 1944, the examiner’s report was issued. Its 50 pages contain 
a rather full summary of the pleadings, testimony, and contentions 
made. The examiner did not propose a finding that respondent gave 
gratuities, but recommended a cease and desist order and a suspension 
of two years for the other violations. 

The time for excepting to the examiner’s report was extended on 
February 3, 1944 (3 A.D. 252). Complainant excepted to the report, 
claiming that the giving of the gratuity should be found and a sus- 
pension of three years ordered. Respondent excepted and asked for 
oral argument, which was held before me in Washington on April 
24,1944. In the exceptions and argument, respondent contended, 
among other things, that complainant was guilty of laches in failing 
to bring its charges earlier, that suspension of registration is not 
authorized under section 312 of the act, and that a cease and desist 
order is not appropriate because of changed conditions since the time 
of the alleged violations. 
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After the argument, counsel for respondent asked permission to 
file a memorandum brief supplementing his oral argument. His 
request was granted, and on July 24, 1944, respondent filed a memo- 
randum contending, in addition to his other arguments, that a sus- 
pension order cannot now be entered because the authority to suspend 
expired with the annual appropriation acts which conferred it. A 
copy of the memorandum was served on complainant on July 27, 
1944, and it was given 15 days to reply if it desired. It did not reply, 
but on August 10 filed a motion to strike respondent’s memorandum 
because it was not limited to issues raised by exceptions to the exam- 
iner’s report. 













This decision has been prepared in this office, after consideration 
of all contentions, requests, and rulings shown in the record, but it 
is not deemed necessary to discuss all of them. 












FINDINGS OF FACT 

1. Respondent is an individual who, from before 1936 to the pres- 
ent time, has been engaged in business at the St. Paul Union Stock- 
yards, South St. Paul, Minnesota, a stockyard posted under the act 
(9 CFR 204.1). 

2. In April 1935 respondent registered under the act, and fur- 
nished a bond, as a dealer doing business as Union Cattle Company 
on the South St. Paul market. In January 1927 respondent caused 
his bond to be terminated and advised the Department of Agricul- 
ture that his registration should be rendered inactive because “the 
company had ceased doing business.” 

3. During the years 1936 through 1939 respondent was employed 
as cattle salesman for Seekins Commission Company, a registered 
market agency at South St. Paul, and sold cattle consigned to Seekins 
for sale on commission. 
















4. Seekins paid respondent a comparatively small salary for his 
services. At the beginning of his employment respondent and his 
employer agreed that he could buy, for his own account, cattle con- 
signed to Seekins for sale on commission. The purpose of this agree- 
ment was to enable respondent to make pro‘its on cattle he bought 











and thus compensate himself for the low salary he received. oP 

5. During the years 1936 through 1939 respondent bought cattle - 
for himself from Seekins and others. He acted as the salesman for 
those he bought from Seekins. The number and proportion of cattle : | 
he bought from Seekins increased over the period as the business of - 
Seekins increased, until nearly all of them were bought from Seekins. ' 
Respondent resold the cattle for himself, selling 95 percent of them W: 






to packers. From June 27, 1936, to November 23, 1939, respondent’s 
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profit on these cattle, after commission, etc., were paid, was $20,770.43. 
At no period during the four years did he sustain a loss. No feed 
for these cattle was charged to or paid by respondent. 

6. The records of Seekins Commission Company did not show 
that respondent bought any cattle it sold, and it did not report to 
the consignors that their cattle were sold to respondent or to anyone 
connected with Seekins. 

7. During the earlier part of the four-year period respondent’s 
purchases and sales of cattle for himself were cleared by Eastern 
Livestock Company, a registered market agency owned by M. G. 
Vogel, wife of Edward Vogel. During the rest of the period the 
trades were cleared by Iowa Cattle Company, a registered market 
agency owned by Edward Vogel. 

8. Respondent had the cattle which he bought from Seekins 
weighed to “Eastern”, “Eastern #5”, “C a/c Eastern”, “D a/c East- 
ern”, “B a/c Eastern”, “K a/c Eastern”, “K a/c Eastern Cat”, “X 
a/c Eastern”, “C a/c Eastern C”, “K a/c East”, “Iowa”, “A a/c 
Iowa”, “L a/c Iowa”, and similar designations, instead of to Walter 
A. Barton or Union Cattle Company. Accordingly, Seekins’ records 
showed, and it reported to its consignors, that the cattle were sold to 
these designations, without showing any connection of such desig- 
nations with respondent. 

9. After termination of his bond in January 1937, mentioned in 
Finding 2, the operations of respondent during the four years were 
not covered by a bond. It does not appear that this caused actual 
financial loss to anyone. 

10. Respondent may have thought that his transactions cleared 
through Eastern and Iowa were covered by their bonds, but such 
was not the fact. 

11. Respondent may have thought that he was not required to be 
registered as a dealer if all of his transactions were cleared through 
a registered market agency, but such was not the case. 

12. Respondent bought out Seekins Commission Company about 
the end of 1939. At that time he registered under the act as a market 
agency doing business as Barton Commission Company, and has since 
operated the business under that name. He furnished and has main- 
tained the required bond. He did not register as a dealer, and it does 
not appear that he has engaged as a dealer since 1939. It is not 
charged that he has violated the act since becoming the owner of the 
business. 

CONCLUSIONS 

The complaint and other papers in this proceeding contained “In re 
Walter A. Barton, a registrant, presently doing business as Barton 
Commission Company, Respondent” in the caption. We have omitted 
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the reference to respondent’s present registration and trade name in 
the caption to this decision. Either respondent’s real name or his 
trade name would have been sufficient, and it was unnecessary to use 
both. Ordinarily we prefer to follow the custom and use the trade 
name where there is one, but since the acts involved here occurred 
before the present trade name was used, the real name is more appro- 
priate in this instance. 

Perhaps the caption reference to his present registration indicated 
to respondent that our jurisdiction depended upon such registration, 
and led him to contend that we had no jurisdiction because the vio- 


lations alleged were not done by “Walter A. Barton doing business { 


as Barton Commission Company.” That our jurisdiction does not 
depend upon respondent’s registration is shown by the provisions of 
sections 310 and 312 of the act, which authorize cease and desist 
orders against market agencies and dealers without reference to 
whether they are registered. True, the provision authorizing suspen- 
sions, found in the appropriation acts (7 U.S.C. 204), refers to regis- 
trants, not merely to market agencies and dealers. But this is not 
of particular significance here, because suspension would apply only 
to registrants regardless of the wording used, for if there were no 
registration, there would be nothing to suspend. It does not mean 
that the authority to proceed against one charged with violating the 
act does not exist if the party charged is not registered. The refer- 
ence to the present registration in the caption does not mean that 
jurisdiction depended upon it, and it is clear from the body of the 
complaint that Walter A. Barton in person was charged with hav- 
ing violated the act. 

Respondent’s contention fails on another ground also. The present 
registration is that of Walter A. Barton. The fact that a trade name 
is used does not mean that some identity different from him is the 
registrant. Barton Commission Company is just another name for 
Walter A. Barton, not a separate entity. If Walter A. Barton has 
violated the act, he is subject to its disciplinary provisions, regard- 
less of what trade name he may have used in committing the viola- 
tions or may be using now, and regardless of whether he committed 
the violations while covered by his present registration, some other 
registration, or no registration at all. 

We do not agree with respondent’s contention that this proceeding 
is barred by complainant’s failure to bring it earlier. The act pro- 
vides no applicable period of limitation. Since respondent failed to 
register and report his activities, and operated under names other 
than his own, he would not seem to be in position to claim that, be- 
cause his concealment proved effective, his opponent may not now 
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complain of it. Even if he could so claim, this record would not sup- 
port the claim. It shows that, prior to the filing of the complaint, 
an investigation involving examination of various books and records 
was made. In view of this, the mere fact that the formal complaint 
was filed more than two years after the alleged violations stopped 
does not establish negligence on the part of the complainant. 

Whether respondent was improperly registered, as complainant 
claims, or was not registered at all, as respondent claims, he violated 
section 303 of the act and the bonding provision of the appropriation 
act in acting as a dealer when not properly registered and bonded. 
As it appears that since 1939 he has not engaged as a dealer and has 
been properly registered and bonded, suspension is not necessary be- 
cause of these violations, and a cease and desist order is not now 
needed to prevent them. 

Much of the evidence and argument concern the effect on the ship- 
pers of respondent’s purchasing their cattle for his own account, re- 
spondent contending that they were not harmed because he paid 
them reasonable market value for their cattle. Long discussion and 
citation of authorities contrary to it would unduly dignify the con- 
tention that his operations did not injure the consignors. The con- 
flict of interest between seller and buyer, the one seeking the highest 
price and the other the lowest price, is so well known and recognized 
that it would be naive indeed to assume that respondent gave the ship- 
pers the service they paid for. The situation is well characterized by 
the following quotation from complainant’s oral argument : “Now, it 
is inconceiv able for me to visualize Walter Barton out there in the cat- 
tle, pen all alone with the livestock or cattle consigned by a shipper, 
struggling with himself, trying to work himself up to pay the full 
market value for livestock which he knows he is immediately going 
to turn around and re-sell to the packer buyers, the only outlet avail- 
able for the type of livestock he was buying. To make that type of 
scheme work, he had to have concealment. That scheme wouldn’t 
have worked five minutes if he had gone openly and told everybody, 
including the consignors, that ‘Walter Barton, the man that is sup- 
posed to sell this livestock for you, Mr. Shipper, at the highest pos- 
sible market price, is selling this livestock to himself all by himself 
in a pen at any price he wants to put on it.’” 

Selling cattle to himself without the knowledge of the consignors 
was contrary to common honesty and fair dealing, and violated sec- 
tions 304 and 307 of the act, as well as section 312. Consequently, 
respondent’s contention that suspension is not authorized under sec- 
tion 312 is immaterial. Respondent as well as his employer is re- 
sponsible for his acts, under section 403 of the act. The purpose, 





760 PACKERS AND STOCKYARDS ACT, 1921 A. D. 726 


manner, and result of the violations would justify severe disciplinary 
action, including a long period of suspension of respondent’s regis- 
tration. As he discontinued the practice in 1939, and there is no ap- 
parent threat that he will resume it, a cease and desist order against 
him does not seem appropriate. 

In view of respondent’s apparent good behavior since he became 
the owner instead of an employee, a long suspension would not now 
seem necessary to deter him from violating the act, and we are not 
inclined to suspend for the period complainant has recommended. 
But in an effort to obtain general compliance with the statute by in- 
- voking disciplinary action against those who engage in nefarious 
practices, even though they may become respectable citizens after the 
fruits of their activities have enabled them to buy out their employ- 
ers, some period of suspension should be ordered. 


Complainant’s motion to strike respondent’s memorandum concern- 
ing authority to suspend is denied, but it is not necessary to require 
complainant to answer it. While the memorandum contains good 
argument that the authority does not now exist because it was not 
repeated in the appropriation act for the current fiscal year, it is not 
convincing. From 1924 to 1943 the authority to suspend for viola- 


tions was conferred by the annual appropriation acts for the Depart- 
ment of Agriculture. It is not repeated in the appropriation act for 
the fiscal year beginning July 1, 1944, but in the act for the preced- 
ing year, the word “hereafter” was added to the language used in 
prior acts. See 7 U.S.C., 1940 ed. and Supps., 204. It seems obvious 
that by this addition Congress intended to make the authority per- 
manent and to preclude the necessity of repeating the provision year 
after year. Otherwise the addition would mean nothing, which is 
not to be presumed. While it might have been clearer if the pro- 
vision had been passed specifically as an amendment to the Packers 
and Stockyards Act rather than as a part of an appropriation act, 
we are not prepared to say that the intent was not accomplished by 
the method employed. We think the authority remains, and should 
be exercised here to suspend for thirty days. 


ORDER 
Respondent’s registration is suspended for thirty days, beginning 
on the fortieth day after the date of this order. 
Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. 
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(A. D. 727) 


J. D. SkapRon v. CHas. A., Jas. H., and J. T. Dunpar, doing business as 
WALTERS AND DunBAR. P&S Doc. No. 1623. Decided September 26, 1944. 


Dismissal—Evidence—Burden of Proof 


Since complainant failed to carry the burden of proving his claim for repara- 
tion, the complaint is dismissed with prejudice. 


Mr. H. R. Park, of Chicago, Illinois, for respondent. Mr. Richard F. Roche, 
Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On February 17, 1944, J. D. Skadron of Watford City, North 
Dakota, filed a complaint against Chas. A., Jas. H. and J. T. Dunbar, 
doing business as Walters & Dunbar, Union Stock Yard, Chicago, 
Illinois, under the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C. 1940 ed. 181), seeking reparation in the sum of $161.40 for 
having failed to render adequate and proper stockyard services in 
that on January 20, 1944, they sold 98 hogs weighing 21,520 Ibs. 
owned by complainant at 75¢ under the then prevailing floor price 
for hogs, as established for the Chicago market. 

The respondents filed an answer denying liability, alleging that 
the complainant’s hogs were of an inferior quality, not entitled to the 
floor price of $13.75, and were sold for their full fair market value, , 
and requesting an oral hearing, a copy of which was duly served 
upon the complainant. After due notice to the parties the matter 
was set for an oral hearing. The complainant failed to appear at the 
oral hearing and has failed to submit any proof in support of his 
complaint in any manner afforded under the rules of practice. 

H. R. Park appeared for the respondents and upon failure of the 
complainant to appear submitted an exhibit consisting of market 
reports issued by the Office of Distribution at Chicago for the days 
of January 17th to January 21st inclusive, and moved for dismissal. 
Suggested findings, conclusions, order and brief in support thereof 
were duly filed in behalf of the respondents. 


FINDINGS OF FACT 
It has not been established that the complainant’s hogs when sold 
by the respondents were of the quality required, to command the 
floor price of $13.75 prevailing in the Chicago market. 


CONCLUSION 
It is concluded that the complaint herein should be dismissed with 
prejudice. 
ORDER 
The complaint of J. D. Skadron, in this proceeding is dismissed. 
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Copies hereof shall be served on the parties by registered mail or in 
person and, except as to service on the parties, this order shall become 
effective 20 days after its date. 


(A. D. 728) 


GEORGE E. Pirrson v. CorKERY & BorGneR Live StocK CoMMISSION COMPANY. 
P&S Doc. No. 1637. Decided September 26, 1944. 


Dismissal—Evidence—Failure to Sustain Burden of Proof 


. Since the complainant failed to sustain the burden of proof in connection with ! 


an alleged shortage in proceeds received from the sale of hogs at prices 
less than complainant “thinks” they should have brought, the complaint 
is dismissed. 


Mr. H. R. Park, of Chicago Live Stock Exchange, Chicago, Illinois, for re- 
spondent. Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 
PRELIMINARY STATEMENT 

On April 24, 1944, George E. Pierson, R.F.D. #5, Princeton, IIli- 
nois, filed a complaint against Paul J. Corkery and John O. Boegner, 
doing business as Corkery & Boegner Live Stock Commission Com- 
pany, Union Stock Yards, Chicago, Illinois, under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 181), seeking 
reparation for the sum of $60.50. The complainant alleged that, 
through Vernon Lilly, a trucker, he delivered 14 hogs to respondent 
for sale on a commission basis. The complainant further alleged that 
the respondent remitted for 10 of the hogs on the basis of a weight 
of 2,620 pounds at $13 per hundredweight, remitted for 2 hogs weigh- 
ing 260 pounds at $6 per hundredweight, and remitted for 2 hogs 
weighing 435 pounds at $6 per hundredweight. The complainant 
further alleged that “he thinks” the 14 hogs should have brought the 
following prices: The hogs weighing 2,620 pounds should have 
brought $13.75 per hundredweight, the 2 hogs weighing 260 pounds 
should have brought $10 per hundredweight, and the 2 hogs weigh- 
ing 435 pounds should have brought $13 per hundredweight. The 


respondent, through the Chicago Live Stock Exchange, filed an an-, 


swer in which it was alleged that the 14 hogs were sold at their full 
market value on the day of sale, February 8, 1944, to A. C. Feil, 
Chicago, Illinois. With the answer, respondent submitted the affi- 
davits of Arthur B. Coover, respondent’s hog salesman, and Matthew 
A. Curran, respondent’s yardman. These affidavits stated that the 
affiants remembered complainant’s consignment of 14 hogs, and that 
the 10 hogs weighing a total of 2,620 pounds were long-legged, un- 
finished, coarse and dead-haired animals, lacking quality, properly 
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classified as medium grade, and sold as medium grade at the highest 
possible prevailing market price for medium grade hogs upon the 
date of sale. The affiants further stated that the 2 hogs weighing 260 
pounds were rough, thin pigs, entirely lacking quality, and brought 
$6 per hundredweight, which was their full market value on the date 
of sale. The affiants further stated that the 2 hogs weighing 435 
pounds were afilicted with arthritis in the hind legs, moved with dif- 
ficulty, and sold for $6 per hundredweight, their full, fair market 
value on the date of sale. The respondent further submitted the affi- 
davit of Alvin C. Feil, purchaser of the 14 hogs, who stated that the 
10 hogs weighing 2,620 pounds were medium grade hogs, long-legged 
rangy animals, and were not entitled to the top floor price of $13.75 
per hundredweight. He further stated that the 4 hogs that sold for 
$6 per hundredweight were cripply, arthritis-afflicted animals that 
positively were not worth more than the $6 paid for them. This was 
the extent of the evidence. Neither party requested an oral hearing 
and the matter has been decided in accordance with the provisions of 
section 202.48(a) of the rules of practice. 

The burden of proof rests upon the complainant in this proceeding. 
The evidence has been carefully examined and it is concluded that 
the complainant has failed to sustain the burden of proof. 


FINDINGS OF FACT 

1. The complainant, George E. Pierson, is an individual whose 
post office address is R.F.D. #5, Princeton, Illinois. 

2. The respondents Paul J. Corkery and John O. Boegner, doing 
business as Corkery & Boegner Live Stock Commission Company, 
compose a market agency engaged in buying and selling livestock on 
commission at the Union Stock Yards, Chicago, Illinois, posted as a 
“stockyard” subject to the act (9 C.F.R. 204.1). 

3. On February 7, 1944, the respondent received 14 hogs consigned 
by complainant for sale on a commission basis, and on February 8, 
1944, the respondent sold 10 of the hogs for $13 per hundredweight 
and the remaining 4 hogs for $6 per hundredweight. 

4. The prices of $13 per hundredweight and $6 per hundred- 
weight received for the 14 head of hogs were the full market prices 
prevailing at the Union Stock Yards, Chicago, Illinois, on February 
8, 1944, for hogs of like quality, grade, and finish. 

5. The complainant failed to prove that the respondent did not 
render reasonable stockyard services in the handling and sale of com- 
plainant’s livestock. 

6. The complaint was filed on April 24, 1944, which was within 
90 days after the alleged cause of action accrued. 
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CONCLUSION 
Since the complainant failed to sustain the burden of proof, it fol- 


lows that the complaint should be dismissed. 


ORDER 
The complaint against the respondent is hereby dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to service, this order shall become effec- 


tive 15 days after its date. 


(A. D. 729) 
RasMvus Dvuvick y. “ABE” BurNeTT & ComPpANy. P&S Doc. 1646. Decided 
September 27, 1944. 
Dismissal—Settlement Between Parties 


Upon motion of complainant the proceeding herein is dismissed on the basis 
of an agreed settlement of all claims owing from respondent to com- 


plainant. 

Mr. Warren E. Bull, of Morris, Illinois, for complainant. Mr. H. R. Park, of 
Chicago, Illinois, for respondent. Mr. Morris D. Spiegel, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 

ORDER OF DISMISSAL 

Inasmuch as the complainant in this proceeding has moved to 
dismiss the complainant after agreeing upon a settlement of all claims 
owing from the respondent to the complainant, the proceeding is dis- 
missed. 

Copies hereof shall be served upon the parties by registered mail 
or in person and upon the Office of Distribution. 


(A. D. 730) 


In re Broapway Pouttry Company. P&S Doc. No. 1612. Decided September 
28, 1944, 


Cease and Desist—Violation of Act—Records and Reports—False Entries— 
Effect of Failure to Except to Examiner’s Report 


Respondent, a live poultry dealer, having admitted the facts and waived hear- 
ing, and both parties having consented to a cease and desist order by 
failing to except to the examiner’s proposal of such order, the respondent 
is ordered to cease and desist from making false entries in its records 


and is ordered to keep full records, 
Mr. Benjamin M. Holstein for complainant. Mr. Charles F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint filed on 
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May 26, 1944, by the Office of Distribution, the complainant. The 
respondent, Broadway Poultry Company, a dealer in live poultry 
at Boston, Massachusetts, was charged with having wilfully made 
false entries in its records. Respondent filed an answer on June 23, 
1944, admitting the allegations. It said it had been unable to buy 
poultry at ceiling prices and had been prevailed upon by a company 
selling poultry to pay higher prices but to conceal them in its records. 
Realizing that this violated prevailing regulations, it stated, it dis- 
continued the practice in less than three months on its own volition 
and cooperated with the authorities in disclosing the whole situation. 
In view of its cooperation, otherwise good reputation, and payment 
of a substantial fine for violation of Office of Price Administration 
regulations, it requested that it not be punished further. 

As is authorized by the rules of practice (9 CFR, Cum. Supp., 
202.9), without further investigation or hearing an examiner’s report 
was issued on July 18, 1944, recommending a cease and ‘desist order 
against respondent. Neither party filed exceptions to this report. 
The record has been submitted to this office, where this order has 
been prepared. 

FINDINGS OF FACT 

1. Respondent is a corporation, Aronson Brothers, Inc., doing 
business as Broadway Poultry Company at 199 Albany Street, 
Boston, Massachusetts. It is licensed as a dealer in live poultry at 
Boston, a city designated as subject to the poultry provisions of the 
act (9 CFR 204.2). 

2. On January 26 and February 2, 3, 12, and 23, 1948, respondent 
made entries in its records showing purchases of live poultry from 
Maplewood Poultry Company at prices ranging from 10¢ to 34%4¢ 
per potnd for a total of $27,498.45, whereas most of the poultry 
was actually purchased at higher prices and for a total of $28,507.11, 
or $1,008.66 more than the recorded total. 

3. To make its books show expenditure of the $1,008.66 which it 
failed to record correctly, as in Finding 2, about February 24, 19438, 
respondent recorded payment of that amount to Carl Chasen for 
purchase of poultry, but neither such payment nor such purchase 
was made. 

4. On March 2, 9, 16, 19, 24, 29, and 31, and April 2, 1943, re- 
spondent made entries in its records showing purchases of live poul- 
try from Maplewood Poultry Company at prices ranging from 12¢ 
to 341%4¢ per pound for a total of $33,505.39, whereas most of the 
poultry was actually purchased at higher prices, for a total of 
$35,061.74, or $1,556.35 more than the recorded total. 

5. About March 11, 1943, respondent recorded payment of $756.78 
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to A. C. Bean for purchase of poultry, but neither such payment nor 
such purchase was made. 

6. About March 30, 1943, respondent recorded payment of $1,691.63 
to A. Clark for purchase of poultry, but neither such payment nor 
such purchase was made. 

7. On April 6, 10, 13, and 16, 1943, respondent made entries in 
its records showing purchases of live poultry from Maplewood Poul- 
try Company at prices ranging from 15¢ to 34%¢ per pound for a 
total of $21,061.46, whereas most of the poultry was actually pur- 
chased at higher prices, for a total of $24,400.91, or $3,339.45 more 
than the recorded total. 

8. About April 22, 19438, respondent recorded purchases from 
Maplewood Poultry Company of 4,396 pounds of live poultry at 
3414¢ per pound for a total of $1,516.62, and 510 pounds at 30¢ for 
a total of $153, but there was no purchase of the 510 pounds, the 
$153 being part of the amount paid for the 4,396 pounds, making its 
price approximately 38¢ per pound, for a total of $1,669.62. 

9. About April 21, 1943, respondent recorded payment of $100 
to the Boston Poultrymen’s Association, but such payment was ac- 
tually made to Maplewood Poultry Company as part of the amount 
paid for poultry purchased from it from April 6 to 16, 1943. 

10. For its activities in connection with transactions including some 
of those mentioned above, the license of Maplewood Poultry Com- 
pany was suspended for 15 days by an order issued on August 10, 
1944 (In re Maplewood Poultry Company, 3 A.D. 643). 


CONCLUSIONS 

Making false entries in its records, and keeping the resulting in- 
accurate records, constituted flagrant and repeated violations of sec- 
tions 401 and 402 of the act (7 U.S.C. 221, 222), authorizing revoca- 
tion of respondent’s license under section 505 (7 U.S.C. 218d). 
However, in view of the punishment already received by respondent 
in connection with the same activities under other laws, its license 
under the Packers and Stockyards Act need not be suspended or 
revoked, and a cease and desist order should be issued, as recom- 
mended by the examiner and consented to by the parties by their 
failure to except to the examiner’s recommendation. 


ORDER 
Respondent shall cease and desist from making false entries in* 
its records concerning its business, and shall keep records correctly 
disclosing all transactions in its business, including the true price 


at which it buys live poultry. 
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Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. Except as to service, 
this order shall become effective five days after this date. 


(A. D. 731) 


FRANK A. FarmMon v. FARMERS UNION LivesTOCK CoMMIssION. P&S Doc. No. 
1628. Decided September 29, 1944. 


Dismissal—Failure to Sustain Burden of Proof 


Since the burden of proving the allegations in a complaint rests upon com- 
plainant, and complainant herein failed to establish by competent evi- 
dence that his cattle were mixed with others or that an accounting was 
not made on the basis of the true and correct weight of his cattle, the 
complaint is dismissed. 


Mr. Charles F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 1940 ed., 181). The complainant, 
Frank A. Faimon, filed a complaint on March 16, 1944, with the 
Packers and Stockyards Division, Office of Distribution, seeking 
reparation against the respondent, Farmers Union Livestock Com- 
mission, doing business at the Union Stock Yards, Omaha, Nebraska. 

Neither party having requested oral hearing, the matter has been 
submitted, in accordance with the rules of shortened procedure as 
provided by the rules of practice (9 CFR 1941 Supp., 202.17, 
202.53). 

The complainant alleges, in substance, that on February 17, 1944, 
he shipped five steers, together with four other cattle and two calves, 
to the respondent company at the Union Stock Yards, Omaha, Ne- 
braska. The cattle were to be sold by the respondent for the account 
of the complainant. It is the contention of the complainant that he 
did not receive the correct weights on five of said steers, to his detri- 
ment (after making an allowance for shrinkage of 40 pounds per 
head) in the amount of 970 pourfds. The complainant contends he 
received short weights in an amount of 970 pounds which at 13¢ 
per pound, the price at which the cattle were sold amounts to $126.10 
for which sum he asks reparation. 

In support of his claim, the complainant submitted his affidavit in 
which he states, in substance, that the five steers in question should 
have weighed about 4.600 pounds instead of the 3,490 pounds re- 
ported by the respondent. The complainant further states in his 
affidavit, that the three largest steers were two years old and were 
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heavier than a bull sold by complainant in the same load which 
weighed 1,020 pounds and that the two smaller steers should have 
weighed about 1,600 pounds. The complainant reasons that the two 
smaller steers should have weighed approximately 800 pounds each 
because the complainant butchered a heifer which was not as large 
as the smallest steer in the shipment and the heifer dressed. out at 
456 pounds, which demonstrates that the heifer weighed more than 
800 pounds and therefore proves that the steers in question also 
weighed more than 800 pounds each. 

The respondent, in answer to the claim of the complainant, states 
that it sold the cattle for the account of the complainant; that the 
complainant’s livestock came in alone by truck; that they were 
weighed in numerical order, were not mixed with any other cattle 
and that the accounting was made on the basis of the weights recorded 
on the scale tickets. 

In support of its position, the respondent submitted copies of the 
scale tickets and accounts of sale together with an affidavit by F. P. 
Martin, manager of the Farmers Union Livestock Commission in 
which he states that on February 17, 1944, it received a consignment 
of nine cattle and two calves from Frank A. Faimon of Lawrence, 
Nebraska, that the cattle were sold and an accounting made to the 
complainant on the basis of weights recorded on the scale tickets, 
that on the following day the complainant notified him that he was 
not satisfied with the weights accounted for, and demanded an ad- 
justment. Respondent made an investigation and was not able to find 
any evidence of a mixup. The scale tickets were mailed to the com- 
plainant together with a letter advising him to contact Mr. J. R. 
Plumb, Supervisor of the Packers and Stockyards Division. Mr. 
Plumb, at the request of the complainant, made an investigation, 
informed the complainant that he could not find any evidence of a 
mixup, that the cattle were weighed by the Union Stock Yards Com- 
pany and that there was no error in the weights. 

Suggested findings of fact were not filed by the complainant but 
suggested findings of fact were filed by the respondent. 


FINDINGS OF FACT 

1. The complainant, Frank A. Faimon, Lawrence, Nebraska, is 
an individual doing business as Frank A. Faimon. The respondent, 
Farmers Union Livestock Commission is a cooperative association 
doing business as Farmers Union Livestock Commission. The re- 
spondent referred to herein has been and is now registered with 
the Secretary of Agriculture pursuant to the provisions of the act 
to do business as a market agency at the Union Stock Yards, Omaha, 
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Nebraska, which is duly posted as a stockyard under the provisions 
of the Packers and Stockyards Act. 

2. On February 17, 1944, the complainant shipped nine cattle and 
two calves to the respondent at the Union Stock Yards, Omaha, 
Nebraska. 

3. The respondent sold the nine cattle and two calves consigned 
by the complainant and accounted to the complainant on the basis 
of the weights recorded on the scale tickets. 

4. The complainant’s cattle were not mixed with other cattle by 
the respondent, and an accounting was made on the basis of weights 
of the cattle received by the respondents. 

5. The complaint was filed within the 90-day statutory period al- 
lowed for filing claims in reparation. 


CONCLUSIONS 

The complainant has failed to establish by competent evidence 
that his cattle were mixed with the cattle of others, or that an ac- 
counting was not made on the basis of the true and correct weight of 
his cattle, and therefore the complaint should be dismissed. 
ORDER 

The complaint against the respondent is hereby dismissed. Copies 
hereof shall be served upon the parties by registered mail or in 
person, and except as to service, this order shall become effective 15 
days after its date. 




































(A. D. 732) 


CENTRAL WHOLESALE CoMPANY v. THE CHARLES ABBATE COMPANY. 
No. 4293. Decided September 12, 1944. 









PACA Doc. 








Petition for Reconsideration Denied 


Respondent’s petition for reconsideration denied by decision after reconsidera- 
tion on the ground that the record supports the original order which is 
hereby reinstated, and the prior stay order is set aside. 


Joseph & Joseph, of Flint, Michigan, for complainant. Mr. Henry T. Spiegel, 
of Chicago, Illinois, for respondent. Miss Rufe D. Bdwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 










ORDER ON RECONSIDERATION 

On April 5, 1944, complainant, Central Wholesale Company, was 
awarded $3,006.63 reparation against the respondent, The Charles 
Abbate Company (3 A.D. 285). The Charles Abbate Company 
filed a petition for reconsideration on April 15, 1944, in which it is 
alleged that the record does not support the award, in that respondent 
did not fail to transmit to the complainant essential information re- 
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garding the inspection of the grapes involved in this case. Re- 
spondent alleges that the broker who transmitted the information 
of the inspection to the complainant was the complainant’s agent. 

The record has been reexamined and it is clear that the evidence 
supports the reparation award. The broker in transmitting the in- 
formation to the complainant was acting as agent for the respondent; 
and the failure to submit to the complainant all essential information 
of the inspection is chargeable to the respondent. 

The stay order of April 28, 1944 (3 A.D. 309), is set aside. The 
effective date of the order of April 5, 1944, is changed to 20 days 
after the date of this order. Copies of this order shall be served 
on the parties by registered mail or in person, and it shall be given 
the same publication as was the order of April 5, 1944 (3 A.D. 285). 


(A. D. 733) 
PACA Doc. No. 4267.* Decided September 14, 1944. 


Dismissal—Sale By Brand Name—Sizing—Lawful Rejection of Commodity 


Where the contract of purchase and sale of lettuce was made by brand and 
not by grade, failure of the lettuce to grade U. S. No. 1 did not justify 
rejection of the commodity by the respondents, but since the term ‘‘5’s” 
as used in the contract was a definite specification of size and the lettuce 
in question averaged 25 percent undersized, respondent’s rejection thereof 
was not without reasonable cause, and therefore, the complaint for repara- 
tion is dismissed. 


Mr. Ivan G. McDaniel. of Los Angeles, California, for complainant. Mr. George 
Bashara, of Detroit, Michigan, for respondents. Mr. Frank A. Gallagher, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
On November 9, 1942, * * * the complainant, filed a complaint 

under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 

1940 ed. 499a et seg.) against respondents * * * seeking reparation 

for the loss sustained by complainant because of respondent’s un- 

lawful rejection of a car of lettuce. Complainant alleges that it 
sold a car of lettuce to all respondents except * * * a broker, who 
acted as agent of both complainant and the other respondents in 
negotiating the contract. Complainant contends that upon arrival of 
the shipment at destination, respondents rejected the lettuce without 
reasonable cause. 

In its answer, respondents denied that they had violated the act 
and requested an oral hearing. 

A hearing was held in this case at * * * on September 3, 1948. 

Respondents were represented by counsel. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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. Re. The record discloses that on April 26, 1942 * * * communicated 
mation} with complainant by teletype as follows: 


rent. “QUOTE NICE CAR FIVES TODAYS SHIPMENT WHATS MARKET 
‘idence PROSPECTS” 

the in-| Complainant, on the same day, replied by teletype as follows: 
ndent ; “HAVE VERY NICE LETTUCE TODAY ARROWHEAD QUALITY DE- 


nation MAND IS GOOD AT LOWER PRICES MOSTLY 4.00 CAN GIVE YOU 
CAR CFMCT STRAIGHT FIVES OFFER SUBJECT CONFIRMATION 
3.85 FOB TOP ICE EXTRA 40.00 PROTECTING YOUR BROKERAGE ...” 


The * * * replied on the same day as follows: 


) days “RETWX OKAY SHIP TODAY NICE CAR ARROWHEAD FIVES 3.85 
served POR: «2.7 
given A broker’s standard memorandum of sale confirming the contract 


285). | was prepared by * * * as broker and dated August 27, 1942. The 
only specifications in the memorandum as to kind and quality are 
as follows: 

“312 crates 5s ARROWHEAD brand Iceberg Lettuce at $3.85 
All F.0.B. Shipping Point. 

odity Top Ice Extra $40.00, plus initial ice.” 

danad| The total contract price was $1,241.20. The car was shipped from 

ustify | * * * on August 26, 1942, in interstate commerce to * * * at which 


sero F 
} 


ettuce | point it arrived on September 3, 1942. Upon arrival of the car the 
tereof | respondents rejected the lettuce, notifying complainant as follows: 


eal “ARRIVED PERSONALLY INSPECTED CAR UNDERSIZED MANY 
| SOFT LEAFY BUYERS POSITIVELY CANNOT USE THIS KIND 
Ht | QUALITY BETTER DIVERT ELSEWHERE PFE 96753”. 

| 


The lettuce was then diverted to * * * for resale. 

* * * the broker, filed a notice that the complaint as to him should 
be dismissed. The record stands undisputed that * * * was acting as 
a broker for all parties to the transaction. There is no evidence in 
laint | the record that he did not act in good faith. 

S.C. The only remaining issue is whether the respondents rejected the 
tion | car without reasonable cause. Respondents contend that the brand 
un- | “Arrowhead” designated a grade of lettuce at least equal to U. S. 
it it | No. 1 grade, whereas complainant contents that this brand name, 
who | although used to designate the top quality of lettuce shipped by 
s in | complainant does not designate any particular grade and is used only 
lof | to designate the shipper. 

10ut The respondents at the hearing objected to the admissibility of 
several depositions and exhibits submitted in evidence by the com- 
plainant. The examiner overruled these objections, but gave the 
respondents a right to renew their objections in their brief. Since 
943. | the objections to the admissibility of this evidence was not discussed 
in respondents’ brief, if is construed that the respondents have waived 
their right to renew their objections. 

The lettuce was inspected upon its arrival at destination by the 


Aanis- 


act 
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Railroad Perishable Inspection Agency. The Inspector testified that 
15 to 30 percent of the lettuce in the crates inspected were under- 
sized for the size packed; that from 30 to 50 percent of the heads 
were fairly firm and 20 percent to 25 percent spongy to soft, light 
weight and leafy; and that 15 to 30 percent were ribby, pointed and 
irregularly shaped. The inspector also testified that in his opinion 
the car would not have graded U. S. No. 1 at shipping point. 

The evidence presented at the hearing discloses that the term 
“fives” means a size of lettuce which packs five dozen heads to a 
standard lettuce crate; that it was customary to designate the sizes 
of lettuce by such terms as “fours,” “fives” and “sixes,” these terms 
meaning that the lettuce should be of a size which would pack in 
quantities of four, five, or six dozen to a crate. 


FINDINGS OF FACT 

1. The complainant * * * is a corporation whose address is * * *. 

2. Respondent * * * is a corporation whose address is * * *. Re- 
spondent * * * is a corporation whose address is * * *, The respondent 
* * * is a partnership composed of * * * and * * * whose address is 
* * * Respondent * * * is an individual whose address is *-* *, 
The respondent * * * is a corporation whose address is * * *. The 
respondent * * * is an individual whose address is * * *. 

3. The respondents were licensed under the act at the time of the 
transaction involved herein. 

4. About August 26, 1942, complainant, through * * * a broker 
who acted as agent for complainant and all other respondents, sold 
to all respondents other than the said * * * 312 crates of Arrowhead 
brand Iceburg lettuce, fives, at an agreed price of $3.85 per crate, 
f.o.b. shipping point, plus top ice extra in the sum of $40. The total 
contract price was $1,241.20. 

5. The lettuce was shipped from * * * to * * * in car PFE 96753. 

6. Complainant delivered to the respondents the brand of lettuce 
called for in the contract of sale, but failed to deliver to the re- 
spondents the size of lettuce specified in the contract. Respondents 
rejected the car of lettuce upon its arrival at destination. 

7. The complaint was filed on November 9, 1942, which was within 
nine months after August 26, 1942, when the alleged cause of action 
accrued. 

CONCLUSIONS 

Respondents contend that the brand “Arrowhead” designates a 
grade of lettuce at least equal to U. S. No. 1 grade, whereas com- 
plainant contends that the brand name, although used to designate 
the top quality of lettuce shipped by complainant does not designate 
any particular grade and is used only to designate the shipper. It 
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appears from complainant’s use of the term “Arrowhead Quality” 
in its communications regarding this car of lettuce that a definite 
quality of lettuce higher than the quality of other brands sold by 
the complainant was intended to be conveyed by the use of the brand 
“Arrowhead Quality.” We must conclude as a matter of law that no 
warranty was implied by the use of the trade name Aullman Saiz v. 
Sugar Apparatus Mfg. Co., 153 Cal..725. Therefore, since the sale 
was made by brand and not by grade, failure of the stock to grade 
U. S. No. 1 did not justify rejection by respondents. Satuloff Pro- 
duce Company, Inc., v. L. Gillarde Company, PACA Docket No. 
2281, S. 1630. Moreover the specification “Nice” contained in the 
exchange of messages between the parties not only has no definite 
meaning in the trade, but, not being included in the broker’s memo- 
randum of sale, it did not become a part of the terms of the con- 
tract actually entered into, Puget Sound Vegetable Growers Associa- 
tion v. Mallin Produce Company, PACA Docket No. 2451, S. 1600. 
However, the respondents also contend that the rejection was not 
without reasonable cause because the lettuce was from 15 percent 
to 30 percent under-sized as indicated by the inspection made by the 
Railroad Perishable Inspection Agency in * * *. It is concluded that 
the term “fives” as used in the contract was a definite specification of 
size, and that the lettuce in question ranged from 15 to 30 percent 
under the size specified, averaging 25 percent undersized, and, there- 
fore, the rejection was not without reasonable cause. Martin P. 
Broderick v. N. K. Ayoob, PACA Docket No. 159, S. 808. 


ORDER 
The complaint herein is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. This order shall become effective 20 days after its date. 


(A. D. 734) 


EASTERN SHORE OF VIRGINIA PRODUCE EXCHANGE v. SAMUEL AARON, PACA Doc. 
No. 4328. Decided September 14, 1944. 


Rejection of Shipment Without Reasonable Cause—Effect of Failure to Prove 
Lack of Suitable Shipping Condition and Agreement for Allowance of 
Specific Amount—Resale—Damages 


Where complainant sold respondent a carload of U. S. No. 1 Star brand cobbler 
potatoes at a price f.o.b. Cedar Grove, Virginia, and federal inspection 
at loading point established the grade of the potatoes as warranted, and 
showed less than one percent were affected by Soft Rot and at destination 
five days later an increase in the percentage of the potatoes which were 
affected by Soft Rot to an average of one percent for the load, as a result 
of which respondent asked for an allowance of 35 cents per sack and com- 
plainant offered to allow 20 cents per sack, but respondent rejected the 
shipment, it is held: (1) the increase affected by Soft Rot during the 
five days transit period was not abnormal, (2) there was no agreement 
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at time of sale to make an allowance in a stated amount in the event that 
the potatoes were found to be in poor condition on arrival at destination, 
and (3) respondent’s rejection was without reasonable cause, and therefore, 
reparation is awarded complainant for resulting losses being the differ- 
ence between the sale price and the net amount realized on resale of the 
rejected shipment. 


Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. Fred Stua, of 
Cleveland, Ohio, for respondent. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 
PRELIMINARY STATEMENT 

In a complaint filed by the Eastern Shore of Virginia Produce 
Exchange against the respondent Samuel Aaron under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.), it is alleged that respondent rejected a carload of potatoes 
in violation of section 2 of the act. 

Respondent filed an original and amended answer wherein it is 
admitted that the broker who negotiated the sale acted for both 
parties. Respondent alleges that he purchased a carload of good 
U. S. No. 1 potatoes; that the potatoes tendered by complainant did 
not conform to warranty, a number of sacks being good potatoes and 
a number showing excessive decay; that the potatoes were not in 
suitable shipping condition and that respondent’s rejection of the 
shipment was not unlawful. 

The evidence shows that the broker described the potatoes in the 
memorandum of sale as “One car good US one Star brand Cobblers 
2.50 bag f.o.b.” Federal inspection was made at shipping point. 
The inspection certificate shows that the stock was firm and fairly 
clean; that less than half of 1 percent of the potatoes were affected 
by Soft Rot, and that the shipment graded U.S. No. 1. The carload 
was inspected by a Federal inspector at destination five days later. 
Such inspection was limited to condition factors. The inspector cer- 
tified that 50 percent of the samples showed some potatoes were then 
affected by SHmy Soft Rot, the average for the load being 1 percent. 

Complainant recites the facts outlined above in an opening state- 
ment and calls attention to the definition of suitable shipping condi- 
tion. Complainant states that since there was no allowance agreed 
to, it is entitled to the damages claimed in the complaint. 

Respondent’s proof consists of his own testimony and that of a 
representative of the broker. Respondent testified as a deposition 
witness that the broker offered him a carload of potatoes to be shipped 
by complainant and that he told the broker that he would take the 
carload if complainant could furnish U.S. No. 1 potatoes that were 
a bright color, sound, clean, and well matured; that the broker’s rep- 
resentative said he believed such a load could be furnished at $2.50 
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per bag, f.o.b.; that the respondent received a copy of the broker’s 
confirmation (meaning the broker’s memorandum of sale), after the 
carload in question had been shipped; that respondent complained 
to the broker that the memorandum did not specify what respondent 
had ordered, to which the broker’s representative stated that if the 
car was not up to standard, “I will take care of you”; that this rep- 
resentative told him that the complainant was a good firm and would 
protect the receiver of any car of potatoes that arrived showing 
decay or was not bright, clean and mature, and that this was their 
established custom over a period of years; that Mr. Ries, the broker’s 
representative, pointed out that the memorandum called for a “good” 
car of U.S. No. 1 potatoes and that such statement meant that the 
potatoes would be mature, bright, clean, and sound on arrival. Re- 
spondent stated that he inspected the potatoes on arrival of the car 
at Cleveland and found wet sacks and decay ranging from 5 to 10 
percent; that the potatoes for the most part were slightly dirty or 
only fairly clean, were not mature; that many were dark’and discol- 
ored with some showing sunburn; that, in respondent’s opinion, they 
were not U.S. No. 1 and did not comply with the terms of the con- 
tract since they were not mature, were decayed, and only fairly clean. 
Respondent asked the broker for an allowance of 35¢ per bag and was 
offered 20¢ per bag. He said that the market value of grade U.S. No. 
1 Virginia potatoes on June 22, was from $3 to $3.25 per 100-pound 
bag; that about the same time respondent purchased and inspected 
a second carload and found the potatoes to be of substantially the 
same quality and condition as the carload in question and that the 
broker allowed respondent a reduction in the price of 35¢ per bag 
for that carload. Respondent stated that if the potatoes had been 
U.S. No. 1, well matured, and of sound condition when shipped, they 
would have arrived at destination five or six days later in practically 
the same condition. 

Arthur T. Ries of the L. A. Bockstahler Company, the broker in 
the transaction, stated that respondent complained to the broker as 
to the decay and wet spotted bags and that an adjustment of the 
price consisting of an allowance of 20¢ per bag was offered respon- 
dent who refused to accept the potatoes on that basis; that the market 
value of grade U.S. No. 1 Virginia potatoes in 100-pound sacks on 
June 22 at Cleveland was from $3 to $3.25, and that the same prices 
prevailed during June 23 and 24; that the potatoes in car FGE 31637 
were sold on June 24 at $2.25 per bag, delivered on track at Cleveland. 
The witness stated that a declining market was indicated because on 
June 24 there were no sales reported at prices higher than $3 to $3.25. 
He stated that complainant was willing to make allowance in the 
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price of the potatoes if they failed to grade U.S. No. 1 and were not 
in good condition on arrival and, therefore, offered respondent the 
allowance of 20¢ per bag; that respondent’s offer of $2.15 per bag 
f.o.b. Cedar Grove, Virginia, was equivalent to a price of $2.58% 
per bag delivered at Cleveland, Ohio; that during the period July 
17 to July 31, 1943, complaints were received from a number of 
buyers of potatoes that were shipped by complainant and that a 
number of such cars showed decay on arrival. 


FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is Onley, 
Virginia. 

2. Respondent is an individual and during all of the times re- 
ferred to in the complaint was engaged in business at Cleveland, 
Ohio, as a licensee under the Perishable Agricultural Commodities 
Act, 1930. 

3. On July 17, 1943, complainant sold to respondent, both parties 
acting through L. A. Bockstahler & Company, a broker located at 
Cleveland, Ohio, one carload of grade U.S. No. 1 Star brand Cob- 
bler potatoes consisting of 300 sacks, at the agreed price of $2.50 
per 100-pound bag, f.o.b. Cedar Grove, Virginia. 

4, The potatoes that were sold to respondent were loaded in car 
FGE 31637 and were inspected by a Federal-State inspector at ship- 
ping point on July 17, 1943. The potatoes were firm and fairly clean. 
The defects, consisting chiefly of dark, discolored sticky areas, were 
within the tolerance permitted for grade U.S. No. 1 stock. Less than 
half of 1 percent were affected by Soft Rot. The potatoes graded 
US. No. 1. 

5. The carload arrived at Cleveland, Ohio, on July 21, 1943, and 
on the next day the potatoes were inspected by a Federal inspector. 
They were generally firm and 50 percent of samples showed no effects 
of Soft Rot; 40 percent of the samples showed less than 1 percent 
to 2 percent; and 10 percent of the samples showed 5 percent to 6 
percent; averaging for the load 1 percent that were affected by Slimy 
Soft Rot. 

6. Respondent asked complainant through the broker for a reduc- 
tion of 35¢ per sack in the price. Complainant offered to make an 
allowance of 20¢ per sack which respondent refused to accept and 
respondent rejected the shipment. 

7. Complainant, on July 24, 1943, sold the rejected shipment 
through the broker at a price of $2.25 per sack delivered at Cleve- 
land. After payment of freight charges, demurrage, and Federal 
inspection fees, the net proceeds realized were $529.72, which was 
$220.28 less than the sale price. 
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8. The complaint was filed on July 30, 1943, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 

Respondent argues in his brief that the potatoes were not in suit- 
able shipping condition because of the percentage of the load that 
was affected by Slimy Soft Rot as shown by the destination inspec- 
tion made on July 22. A comparison of the loading point inspection 
certificate based on inspection made on July 17 with the destination 
certiicate, shows an average increase during the five days period of 
half of 1 percent of the potatoes that were affected by Soft Rot. The 
inspector at Cleveland found that the load was generally firm and 
that 50 percent of the samples examined showed no decay. Soft Rot 
in the remaining 50 percent ranged from less than 1 percent to 6 per- 
cent, averaging 1 percent for the load. This small increase during 
the five days transit period was not in excess of normal. 

Respondent also argues that a 20¢ per sack allowance offered by 
complainant was not reasonable. No claim is made that the broker at 
the time of sale promised an allowance of 35¢ per sack or any other 
specific amount. Respondent testified that the broker’s confirmation 
described the potatoes as a “good car of U.S. No. 1” meaning thereby 
that the potatoes were to be mature, bright, clean, and sound on 
arrival at Cleveland. Such an agreement, if made, would have been 
contrary to the usual meaning that is attached to a purchase made 
on an f.o.b. shipping point basis. While the broker’s representative 
testified that complainant was willing to make an allowance if the 
potatoes failed to grade U.S, No. 1 and were not in good condition 
on arrival at Cleveland, it does not appear, as stated above, that there 
was any agreement to grant an allowance of any specific amount. 
Since the potatoes were in suitable shipping condition and no breach 
of any other warranty is established by the record, it is concluded 
that respondent’s rejection of the shipment was without reasonable 
cause and violated section 2 of the act; that complainant should be 
awarded reparation against respondent for resulting losses, which is 
shown as the difference between the sale price and the net amount 
realized on resale of the rejected shipment, and that the facts and 
circumstances should be published. . 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $220.28, with interest thereon at 5 
percent per annum from July 22, 1943, until paid. 
The facts and circumstances as set forth herein shall be published. 
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Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 735) 
In re TamMBuRO BroTHers.* PACA Doc. No. 4341. Decided September 14, 1944. 


Suspension of License Held in Abeyance—Failure to Keep Records 


Since respondents failed to keep records which fully and correctly disclose 
all transactions involved in its business, their license is hereby suspended 
for a period of 60 days, such suspension, however, shall not become effec- 
tive, if respondents, within 20 days after this date, file with the hearing 
clerk their request that it be held in abeyance and their consent that it 
may be made effective at any time within three years after this date by 
supplemental order in this proceeding if it is determined, either with or 
without further hearing, but with at least 15 days notice to respondents, 
that they have again violated the act or the regulations. 


Mr. Handley C. Harrison for complainant. TJamburo Bros., of Baltimore, 
Maryland, pro se. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator, 
PRELIMINARY STATEMENT 
On January 28, 1944, the Office of Distribution, the complainant, 


filed a complaint charging the respondents, Tamburo Brothers, Bal- 
timore, Maryland, with having failed to keep the records required of 
them as licensees under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a e¢ seg.). A copy of the complaint was 
served on respondents by registered mail on February 10, 1944, with 
a copy of the Federal Register containing the applicable rules of 
practice. On August 8, 1944, respondents filed an admission of the 
facts alleged, waived a hearing, and consented to the issuance of an 
order providing for publication of the facts and suspension of their 
license for 60 days, but providing that “such suspension shall not 
take effect provided respondents, within 20 days of the order shall 
have filed with the hearing clerk (1) their written request that the 
suspension be held in abeyance, and (2) their written consent that 
the suspension order may be made effective at any time by supple- 
mental order in the proceedings without further hearing, but with 
at least 15 days’ notice to the respondents, if the War Food Adminis- 
trator, or the Secretary of Agriculture, or the assistant to either, 
finds within a period of three years from the date of the order that 
any or all of the respondents have again violated any of the pro- 
visions of the Perishable Agricultural Commodities Act or the regu- 
lations issued pursuant thereto.” At the same time the complainant 
filed a document by which it “hereby respectfully recommends that 


*Probationary suspension of license held to become ineffective, post, p. 807.—Ed. 
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the War Food Administrator enter an order herein providing for the 
publication of the facts and circumstances admitted and the suspen- 
sion of the respondents’ license for 60 days; said suspension to become 
effective only upon the issuance of a supplemental order at any time 
within three years if the War Food Administrator has reason to 
believe that any or all of the respondents have again violated any 
of the provisions of the Perishable Agricultural Commodities Act or 
the regulations thereunder.” 

On August 24, 1944, the record was submitted to this office, where 
this decision has been prepared. 















FINDINGS OF FACT 

1. Respondents, Anthony Joseph Tamburo and Frank Tamburo. 
are partners trading as Tamburo Brothers, at 210 Light Street, Bal- 
timore, Maryland, and at all times material herein were, and now 
are. licensed under the act. 

2. About June 15, 1943, respondents received and sold at Balti- 
more. 200 crates of strawberries shipped to them by F. S. Merlino, 
from Hammonton, New Jersey, as a result of respondents’ statement 
to the shipner that they had an order from a canner for that quan- 
tity of strawberries at $7 a crate, but respondents failed to keep any 
record of such order. 

8. About May 29, 1943, respondents sold a carload of oranges in 
car PFE. 40030 to J. Stein or M. Harris & Company, and about June 
8. 1943. respondents sold a carload of oranges in car FGEX 44376 
to J. Stein or B. Cohen & Company. Both carloads were shipped 
from Florida to respondents in Baltimore, where respondents di- 
verted them to Harris and Cohen in Philadelphia, Pennsylvania. 

4. Respondents have three sales tickets which they say relate to 
their sales of the three shipments mentioned above, but such tickets 
do not show it. and respondents have failed to keep sales tickets or 
other records identifying the shipments and showing to whom they 
were sold. 

5. Many of respondents’ sales tickets for May and June, 1943, 
are not dated. and those to cash buyers generally do not show the 
names of the buyers. 

6. On August 10, 1943, a representative of the War Food Admin- 
istration informed respondents of the regulations requiring that sales 
tickets show the name of purchasers so far as practicable, but none 
of respondents’ sales tickets to cash buyers from October 12 to 15, 
1943, inclusive, show the names of the buyers. 
CONCLUSIONS 

By failing to keep full records respondents violated section 9 of 
the act (7 U.S.C. 499i) and sections 46.15-46.19 of the regulations 
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(7 CFR, Cum. Supp., 46.15-46.19), for which suspension of their 
license for not over 90 days is authorized. 

We have stated in recent decisions that we do not favor suspended 
suspensions as a general practice. /n re J. M. Hoober, Inc., 3 A.D. 
476; In re Corkery & Boegner Live Stock Commission, 3 A.D. 479; 
In re Globe Live Stock Commission Company 3 A.D. 483. However, 
as the parties have agreed to a suspension held in abeyance here, it 
will be ordered. 

The order recommended by the complainant would not necessitate 
a supplemental order, as it would not contemplate the filing of any 
further request by respondents for suspension of the suspension. But 
respondents’ consent does contemplate their filing a written request 
after this order is issued, and since our authority to invoke the sus- 
pension without further hearing if future violations are discovered 
may depend upon their consent, the suspension will not be suspended 
unless they file the contemplated request. The effect of the suspen- 
sion, then, will depend upon filing of the request, and a supplemental 

‘order will be appropriate. See PACA Doc. No. 4337, 3 A.D. 428. 














ORDER 

Respondents’ license is suspended for 60 days. This suspension 
shall not become effective, however, if respondents, within 20 days 
after this date, file with the hearing clerk their request that it be 
held in abeyance and their consent that it may be made effective at 
any time within three years after this date by supplemental order in 
this proceeding if it is determined, either with or without further 
hearing but with at least 15 days’ notice to respondents, that they 
have again violated the act or the regulations. 

The facts, as stated herein, shall be published. _ 

Copies hereof shall be served on respondents by registered mail 
or in person, and on the Office of Distribution. Except as to service 
and as otherwise expressly provided herein, this order shall become 
effective 30 days after this date. 





















(A. D. 736) 


Burns & Bay v. MARKMAN PropucE CoMPpANy. PACA Doc. No. 4358. Decided 
September 14, 1944. 





Rejection of Shipment—Modified Agreement—Reinspection—Transit 
Frost—Resale—Damages 





Where complainant sold and delivered Idaho Standard potatoes to respondent 
who complained of transit frost, and the parties agreed to a reinspection 
which showed the potatoes to grade Idaho Standard without reference 
to transit frost, and respondent seeks to nullify the reinspection because 
it was restricted in scope to the upper two layers, it is held that the re- 
jection of the potatoes by the respondent was without reasonable cause as 

the respondent failed to request a more thorough inspection and because 
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the absence of any statement in the inspection certificate concerning the 
presence of transit frost raises the inference that none was found, and 
therefore, complainant is awarded reparation for the difference between 
the contract price and the amount received on the resale. 







Probable Evidence—Performance of Duty by Inspector of Commodity 





Though inspection of loaded car of potatoes was restricted, it is probable that 
inspector also examined sacks in the doorway, it being his duty to ex- 
amine all those which are accessible. 






Burns & Bay, of Nampa, Idaho, pro se. Markman Produce Company, of Des 
Moins, Iowa, pro se. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 






PRELIMINARY STATEMENT 

On March 31, 1944, Burns & Bay, the complainant, filed a formal 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seq.), alleging that respondent, Markman 
Produce Company, rejected a carload of potatoes without reason- 
able cause. An award of reparation is sought for the difference 
between the contract price and the amount received by complainant 
from the sale of the rejected potatoes. 

Since the amount claimed as damages is less than $500, the pro- 
ceeding was conducted under the shortened procedure (7 CFR, Cum. 
Supp., 47.37). A report of investigation was served upon respondent 
on April 7, 1944. 

The complainant alleges that, on January 13, 1943, and acting 
through C. H. Robinson Company, a broker of Des Moines, Iowa, it 
sold to the respondent a carload of Idaho Standard Grade Russet 
potatoes on a delivered basis. Two days after the potatoes were de- 
livered, during which time the weather was extremely cold, respon- 
dent inspected the potatoes and notified the broker that it did not 
think they would grade Idaho Standard. At least one of the causes 
for complaint was the alleged presence of transit frost. It was not 
possible to have the potatoes inspected by the Federal Inspection 
Service at Des Moines, so it was agreed between the parties that the 
car would be shipped to Chicago, Illinois, for reinspection, and if 
the potatoes were found to meet the requirements of the contract, 
respondent would accept them. The potatoes were certified by the 
Chicago inspector to be Idaho Standard, but respondent refused to 
accept and pay for them. 

Respondent relies upon two factors to support its contention that 
the potatoes were affected by transit frost and hence justified the 
rejection. First, it is alleged that after the car arrived at Des Moines, 
a few sacks in the doorway were removed and frosted bags were 
found on the bottom layer. Second, it is contended that when the 
carload of potatoes was finally unloaded by the resale purchaser, 
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10 bags were found to be frozen. Emphasis is placed upon the fact 
that the inspecion made at Chicago, showing the potatoes to grade 
Idaho Standard, was restricted to the upper two layers of the load, 
whereas respondent claims the frost was in the bottom layer. 

Complainant alleges that respondent’s primary complaint to- the 
broker after delivery of the car at Des Moines, was that the potatoes 
were dirty, but some reference was made to transit frost; that the 
broker specifically ordered the Federal inspector at Chicago to check 
for frost damage; and, as no mention of frost damage was made in 
the inspection certificate, apparently none was found. These state- 
‘ments were confirmed by the broker, who also claims that he per- 
sonally inspected the potatoes at Des Moines and could find no trace 
of transit frost. 

The potatoes were inspected at Ashton, Idaho, on January 12, 
1943, and found to grade Idaho Standard. After the potatoes were 
delivered at Des Moines, an inspection was made by the Western 
Weighing and Inspection Bureau on January 20. The certificate 
issued as a result thereof states that “No spotted bags or decay found 
over the top of the load, no car frost found.” The certificate of the 
Federal inspection made at Chicago, dated January 30, states that 
the potatoes graded Idaho Standard and that the inspection was 
restricted to the upper two layers. No statement was made by the 
Federal inspector concerning transit frost. After respondent’s re- 
jection, complainant resold the potatoes and the car was diverted to 
Milwaukee, Wisconsin. An inspection was made by the Western 
Weighing and Inspection Bureau at Milwaukee on February 3, 1943, 
and the certificate shows that transit frost was not found on the 
first inspection but when the produce was unloaded from the car, 
part of the contents in 10 bags were found to be frozen. The carrier 
allowed $11.50 for the frost damage. 


FINDINGS OF FACT 

1. Complainant is a partnership consisting of Chas. H. Burns 
and Edwin A. Bay, whose address is Box 472, Nampa, Tdaho. 

2. Respondent is a partnership composed of Leib Markman and 
Morris Markman, whose address is 200 Court Avenue, Des Moines, 
Iowa. Respondent was licensed under the act at the time of transac- 
tion involved herein. 

3. On January 13, 1943, complainant acting through a broker, 
C. H. Robinson Company, sold to respondent one carload of 450 one 
hundred-pound bags of Idaho Standard Russet potatoes, at $2.60 
per bag delivered, or a net total of $845.55. 

4. The potatoes were shipped in car SFRD 4571 from St. An- 
thony, Idaho, on January 14, 1942, to Des Moines, Iowa. The pota- 
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toes at that time conformed to the contract specifications. 

5. The shipment arrived at Des Moines, Iowa, on January 18, 
1943. Respondent inspected the potatoes the second day after arrival 
and notified complainant that it did not think the potatoes would 
grade Idaho Standard because of transit frost. 

6. An agreement was entered into between complainant and res- 
pondent that the potatoes should be reinspected at Chicago and if 
shown to grade Idaho Standard, respondent would accept them. 

7. Car SF RD 4571 was diverted'to Chicago and the contents were 
inspected by the Federal Inspection Service on January 30, 1943. 
The potatoes graded Idaho Standard at that time. 

8. Respondent refused to accept and pay for the potatoes. Com- 
plainant resold them for net proceeds of $692.73, or a loss to com- 
plainant from the contract price of $157.82, which includes the cost 
of reinspection at Chicago of $5 secured at the specific request of 
respondent. 

9. An informal complaint was filed on July 13, 1943, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The original contract of sale between the respondent and the com- 
plainant was modified by the agreement entered into about January 
25, 1943. This agreement called for acceptance or rejection by 
respondent depending upon whether the reinspection to be made at 
Chicago showed the potatoes to grade Idaho Standard. The pota- 
toes were found to be the grade contracted for, but respondent, in 
violation of the agreement, rejected them. Respondent did not learn 
until later that the reinspection was restricted or that when finally 
unloaded at Milwaukee some sacks of potatoes were frozen. 

Respondent now seeks to nullify the reinspection because it was 
restricted in scope to the upper two layers. If the respondent had 
desired a more thorough inspection, it should have taken some af- 
firmative action to assure the same. It is probable, however, that the 
inspector also examined the sacks in the doorway, it being his duty 
to examine all those which are accessible. In addition, the broker 
states that he specifically ordered the Federal inspector to check for 
transit frost. Under these circumstances, the absence of any state- 
ment in the inspection certificate concerning the presence of transit 
frost, raises the inference that none was found. 

The two inspections by the Western Weighing and Inspection 
Bureau indicate that frost was not evident in an ordinary inspec- 
tion of the loaded car. It was not until the car was completely un- 
loaded at Milwaukee that any frost damage was found. Even then, 
it is questionable whether this damage occurred while the car was 
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in transit between the shipping point and Des Moines. A pveponder- 
ance of the evidence shows there was no transit freezing at Des 
Moines. 

Respondent’s rejection ef the potatoes was without reasonable cause 
and constitutes a violation of section 2 of the act, for which com- 
plainant should be awarded reparation, with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $157.82, with interest thereon at 5 per- 
cent per annum from January 30, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 737) 
In re J. E. Newson & Son. PACA Doc. No. 4286. Decided September 19, 1944. 


Probationary Suspension of License—Violation of Act—Making False and 
Misleading Statements 


Probationary suspension of respondent’s license ordered on the ground that 
respondent violated the act by making false and misleading statements 
for a fraudulent purpose of inducing shippers and buyers, the former to 
ship and the latter to accept produce which had not been ordered so that 
respondents might obtain brokerage. 


. Thomas F. Green, Jr., for complainant. Mr. Robert C. Haberstroh, of 
Altoona, Pennsylvania, and Messrs. Smith, Ristif € Smith, of Washington, 
D. C., for respondents. Mr. Rogers N. Robinson, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator, 


PRELIMINARY STATEMENT 

On June 2, 1943, the complainant, the Chief of the Fruit and 
Vegetable Branch, Food Distribution Administration (now the Office 
of Distribution), filed a complaint against the respondent, J. E. 
Nelson & Son, alleging violation of Section 2 of the Perishable Agri- 
cultural Commodities Act, 1980 (7 U.S.C. 1940 ed. 499a e¢ seq.), in 
that the respondent had made false and misleading misrepresenta- 
tions for a fraudulent purpose in connection with its activities as 
brokers dealing in tomatoes in 1942, potatoes in 1942, and potatoes 
in 1942, 

In an answer filed on July 24, 1948, the respondent requested an 
oral hearing and a hearing was held in Altoona, Pennsylvania, on 
November 16, 1943, before Rogers N. Robinson, the examiner. The 
examiner’s report was served on the complainant on March 10, 1944, 
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and on the respondent on March 13, 1944. 

On July 29, 1944, the complainant and the respondent entered into 
a stipulation in which the respondent waived the defenses set up in 
its answer, the exceptions to the examiner’s report, and respondent’s 
application to reopen the hearing and the application for oral argu- 
ment. The respondent consented to the entering of facts which would 
be substantially the same as the findings of fact made by the exam- 
iner, to the entering of appropriate conclusions, and to issuing of an 
order suspending the individual license of J. E. Nelson (sometimes 
hereinafter referred to as James E. Nelson) for 90 days, which sus- 
pension shall not take effect provided the respondent within 20 days 
after the date of the order shall file with the hearing clerk (1) his 
written request that his suspension be held in abeyance, and (2) his 
written consent that the suspension order may be made effective at 
any time by supplemental order in the proceedings without further 
hearing, but with at least five days’ notice to the respondent, if the 
War Food Administrator, the Secretary of Agriculture, or the As- 
sistant to either, finds within a period of three years after the date 
of this order that the respondent, J. E. Nelson, has violated any 
provisions of the act. James E. Nelson further consented to publi- 
cation of the preliminary statement, findings of fact, conclusions, 
and order as issued. 

In the stipulation, the Office of Distribution agreed to recommend 
that the order consented to by James E. Nelson be entered. 

The stipulation contains a statement that it is understood that the 
consent and waivers by J. E. Nelson are entered into solely for the 


purpose of consenting to the issuance of the order described above, 
and do not constitute admissions by the said J. E. Nelson of the facts 
contained in said order or which are recited in the examiner's report 


in this proceeding. 
FINDINGS OF FACT 

1. The complainant was an employee of the Fruit and Vegetable 
Branch, Food Distribution Administration, War Food Administra- 
tion, Washington, D. C., authorized to file moving papers in disciphi- 
nary proceedings. 

2. James EF. Nelson and Donald G. Nelson are individuals and 
members of a partnership, J. EK. Nelson & Son, and are engaged as 
such partnership in the business of buying and selling perishable 
agricultural commodities on behalf of others and for themselves in 
interstate commerce at Altoona, Pennsylvania, and Pittsburgh, Penn- 
sylvania. A considerable portion of respondent’s business consists 
of selling produce for their own account from their warehouse in 
Altoona. 

License No. 79344 was issued under the provisions of the Per- 
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ishable Agricultural Commodities Act, 1930, to the respondents on 
May 4, 1942, was renewed on May 4, 1943, and was allowed to lapse 
on May 4, 1944. License No. 84427 was issued to James E. Nelson 
on May 24, 1943, under the act and is now in effect. 

4. Respondent Donald G. Nelson is 23 years old and is now in 
the Army of the United States. 

5. James E. Nelson is the father of Donald G. Nelson and is the 
principal or directing partner of the partnership. 

6. Respondents maintain two offices. The main office is in Altoona, 
Pennsylvania, and James E. Nelson was in personal charge during 
all times involved in the complaint. The branch office is maintained 
in Pittsburgh and at all times involved in the complaint, Donald 
G. Nelson was in charge of the branch office. 

7. Respondents, acting as brokers, on May 14, 1942, and on May 
22, 1942, sold two carloads of tomatoes, car ART 17430 and car ART 
16091, respectively, for the account of Trulyn Shippers; on June 4, 
1942, sold car ART 20754 of tomatoes for Alex Woldert Company ; 
on June 12, 1942, and on June 18, 1942, sold two carloads, car NRC 
3125 and car IC 54088, respectively, for the account of S. Kemp 
Company; and on or about June 31, 1942, sold car NRC 4914 of 
tomatoes for the account of I. Cohen Sons. 

8. These six cars were purchased in the name of Ross A. Hatch 
Sons, a wholesale fruit and vegetable dealer of Altoona. 

9. Respondents collected brokerage on each of the foregoing cars. 

10. Respondents entered into an agreement with Ross A. Hatch 
Sons that respondents would become the owners of such portion of 
each carload as Ross A. Hatch Sons decided respondents should have, 
and would pay Ross A. Hatch Sons the amount per lug which the 
tomatoes cost under the contract with the shipper. 

11. The above agreement was made before any of the six cars of 
tomatoes referred to above were ordered. 

12. As a result of the agreement, respondents purchased at the 
price shown below, became the owners of, and resold or attempted to 
resell, the following number of lugs of tomatoes from the total num- 
ber of lugs shown in each car: 

No. of No. of Lugs Sold 
Car No. IngsinCar by Respondents Price per Lug 


ART 17430 730 475 $2.65 

ART 16091 730 420 $3.00 

ART 20754 715 615 573 @ $2.80 and 
42 @ $2.00 

NRC 3125 625 425 $2.25 

IC 54088 625 $2.45% 

NRC 4914 353 @ $1.45 and 
47 @ $1.15 
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13. On June 30, 1942, respondents asserted against the Pennsyl- 
vania Railroad Company a claim as owner of three lugs of tomatoes 
from car IC 54088 for loss of three lugs by theft. 

14. Respondents did not inform the shippers or sellers that 
respondents had an agreement with Ross A. Hatch Sons to take title 
to any portion of each carload that Ross A. Hatch Sons designated 
and to pay Ross A. Hatch Sons the cost price. 

15. On the other hand, respondents sent misleading wires to the 
shippers indicating to the shippers that Ross A. Hatch Sons had the 
sole interest in the purchase of the care of tomatoes. 

16. On May 29, 1942, respondents sent the telegram set forth in 
Government Exhibit No. 3 to Trulyn Shippers. As a result of the 
receipt of this telegram, Trulyn Shippers reduced the price of the 
rar $182.50 and this resulted in reducing by $107 the cost to re- 
spondents of their portion of the car. 

17. With the possible exception of car NRC 4914 shipped by I. 
Cohen Sons, the six cars were sold in interstate commerce by re- 
spondents and were shipped from Mississippi and Texas to Altoona, 
Pennsylvania. 


18. Tomatoes are a perishable agricultural commodity. 


19. Respondents and Ross A. Hatch Sons did not agree before 
handling the tomatoes in the six cars that the profit and loss from 
the tomatoes resold by Nelson would be charged to the account of 
Ross A. Hatch Sons, nor did they agree that any accounting was to 
be rendered by respondents to Ross A. Hatch Sons. 


20. About a year after the tomato transactions, respondents ren- 
dered an account sales to Ross A. Hatch Sons showing pro“t on the 
resale of the tomatoes taken from four cars of the tomatoes and a 
loss on the other two cars. Car NRC 4914 showed a net loss of 
$177.20. There was a net loss according to the account sales of $44.13 
on the six cars. Ross A, Hatch Sons paid the amount of the net loss 
to respondents approximately a year after the handling of the to- 
matoes by respondents. 


21. The false and misleading statements made to shippers of the 
tomatoes were made for the fraudulent purpose of leading the ship- 
pers to believe that respondents had no interest except to obtain for 
the shippers the highest prices obtainable for the tomatoes. 


22. The respondent, J. E. Nelson, was the subject of a disciplinary 
proceeding under the Perishable Agricultural Commodities Act, 
H. A. Spilman v. J. FE. Nelson, PACA Docket No. 3797, in which 
an order was entered September 12, 1941, by the Acting Secretary 
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of Agriculture, suspending J. E. Nelson’s license for a period of 
90 days. 

23. The respondent, J. E. Nelson, knew as a result of the previous 
disciplinary proceedings against him that it is illegal for a broker 
to have an interest in the transaction adverse to and unknown to his 
principal. 

24. At 4:24 p. m. on January 29, 1943, in the course of inter- 
state commerce, respondents filed the following message addressed 
to A. B. Cohen Company, Fort Fairfield, Maine: 

“Ship car Hendel Fruit Company, Pittsburgh, Pennsylvania.” 
This telegram was received at Fort Fair‘eld, Maine, at 5:16 p. m. 
on January 29, 1943, and delivered to A. B. Cohen Company on the 
same day. 

25. At the time of sending the foregoing telegram J. E. Nelson, 
who acted on behalf of respondents in sending the telegram, knew 
that the Hendel Fruit Company desired to purchase two cars of 
Katahdin potatoes, but did not wish to purchase any Green Moun- 
tain potatoes, and also knew at the time of sending the foregoing wire 
that A. B. Cohen Company was offering Green Mountain potatoes. 

26. At 5:10 p. m. on January 29, 1943, J. E. Nelson, acting for 


respondents, called A. B. Cohen of A. B. Cohen Company, by long 
distance telephone, and told him that the Hendel Fruit Company 
wanted Katahdins, but that Nelson would discuss the matter with 
the Hendel Fruit Company and wire A. B. Cohen Company whether 
to ship the car of Green Mountain potatoes to the Hendel Fruit 


Company. 

27. The telegram quoted above was delivered to the A. B. Cohen 
Company at some time after 5:16 p. m. on January 29, and after the 
long distance telephone conversation between J. E. Nelson and A. B. 
Cohen. 

28. At 5:40 p. m. on January 29, 1943, A. B. Cohen sent the fol- 
lowing telegram addressed to J. E. Nelson, Altoona, Pennsylvania: 

“Retel Confirm Hendel Fruit Co. Pittsburgh, Pa. Car U.S. 1 
Mountains Used Bags 2.75 delivered prompt shipment.” 

29. The A. B. Cohen Company, relying on the telephone conver- 
sation and the telegram, shipped car FWDX 20002 containing a 
carload of Green Mountain potatoes to the Hendel Fruit Company, 
Pittsburgh, Pennsylvania. The Hendel Fruit Company refused to 
accept car FWDX 20002 because the variety Green Mountain was 
not the variety they had bought, and was a variety which they did 
not use. 

30. The telegram quoted from J. E. Nelson, was sent and the 
telephone conversation was held for the fraudulent purpose on the 
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part of respondent J. E. Nelson of inducing the A. B. Cohen Com- 
pany to ship in interstate commerce, and the Hendel Fruit Company 
to accept, a car of Green Mountain potatoes, a perishable agricul- 
tural commodity, although the Hendel Fruit Company had ordered 
Katahdin potatoes. 

31. On November 5, 1942, respondents confirmed the sale of a car 
of Green Mountain potatoes, a perishable agricultural commodity, 
to be shipped in interstate commerce, from R. R. Slipp, a shipper in 
Fort Fairfield, Maine, to each of the following buyers: R. Fisher, 
Max Loefsky, and J. E. Corcoran Company, all of Pittsburgh, Penn- 
sylvania. 

32. On November 5, 1942, J. E. Nelson, acting for the respondents, 
sent two of the orders by telegram to Paul Jackins of Houlton, 
Maine, to ship a car of Green Mountain potatoes from Maine to 
Pittsburgh to fill two of the orders. On or about the same date, he 
ordered from Jackins by telephone, or possibly by telegram, a third 
car to fill the other order. 

33. R. R. Slipp ordinarily shipped potatoes from northern Maine, 
whereas Paul Jackins ordinarily shipped from central Maine and it 
was a well-known fact in the trade that Slipp’s potatoes were prefer- 
able to those coming from Paul Jackins in central Maine. 

34. R. R. Slipp did not authorize respondents to sell any of the 
cars of potatoes for his account. 

35. All of the above-named buyers wanted potatoes from R. R. 
Slipp and none of them would have placed the orders at the price 
agreed on had they known at the time they placed their orders that 
the potatoes would be ordered from Jackins instead of Slipp. 

36. The three buyers named above did not authorize the re- 
spondents to order the three cars of potatoes from Jackins prior to 
the placing of the said orders with Jackins. 

37. All three of the buyers refused the cars upon arrival, although 
Loefsky accepted his later after the shipper, Paul Jackins, made an 
allowance of 214 cents per 50-pound bag off on the price originally 
agreed on. 

38. The respondents did not notify the buyers that the potatoes 
had been ordered from Jackins by the Altoona office until Novem- 
ber 9, 1942. 

39. Respondents did not cancel the copies of confirmations sent 
to R. R. Slipp until November 9, 1942, after Slipp telegraphed an 
inquiry concerning the two confirmations which he had received. 

40. False and misleading statements were made orally, by tele- 
gram, and through the issuance of confirmations, both to the ship- 
pers and to the buyers for the purpose of inducing the shipper to 
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ship in interstate commerce and for the purpose of inducing the 
buyers to accept the potatoes, which had not been ordered, in order 
that respondents might obtain brokerage on the sales. 


CONCLUSIONS 
The respondent, J. E. Nelson, has violated section 2 of the act, 


and the order consented to by him should be issued. 


ORDER 

The license of J. E. Nelson, No. 84427, is hereby suspended for 
90 days. Such suspension shall not take effect, however, provided 
. respondent within 20 days hereof shall have filed with the hearing 
clerk (1) its written request that the suspension be held in abeyance, 
and (2) its written consent that the suspension order may be made 
effective at any time by supplemental order herein without further 
hearing, but with at least 5 days’ notice to the respondent, if the 
War Food Administrator, the Secretary of Agriculture, or the As- 
sistant of either, finds within a period of three years from the date 
hereof that the respondent has again violated any of the provisions 
of the act and the regulations issued pursuant thereto. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this report shall be served on the parties by registered 
mail or in person. 


(A. D. 738) 


F. J. CriveLtia v. H. P. HALE & Son. PACA Doc. No. 4306. Decided September 
19, 1944. 


Failure to Pay Allowances—Preponderance of Evidence 


Where it is found by a preponderance of evidence that the broker did not 
give its principal, the respondent, the false information that the shipping 
point inspection had been reversed, and complainant accepted the toma- 
toes in specific car relying on an allowance being granted by the broker 
who was acting as agent for respondent, held, complainant is entitled to 
reparation for the amount of allowance agreed upon. 


Suitable Shipping Condition—Failure to Accept Commodity— 
Countercomplaint 


Since the tomatoes in specific car were not in suitable shipping condition be- 
cause of the development in transit of 6 percent decay and 6 percent 
sunken discolored areas, the complainant’s failure to accept such tomatoes 
was not in violation of the act, and therefore, the respondent’s counter- 


complaint is dismissed. 


. Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Alexander Golbus, of Chicago, Illinois, for respondent. Miss Rufe D. 


Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


On September 18, 1943, the complainant, F. J, Crivella, of Pitts- 





A. D. 738 CRIVELLA v. H. P. HALE & SON 791 


burgh, Pennsylvania, filed a complaint under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
alleging that the respondent, H. P. Hale & Son of Gibson, Tennessee, 
sold a carload of tomatoes, FGEX 50824, to the complainant at a 
price f.o.b. Gibson, for shipment to Pittsburgh, and that the car 
moved to that destination according to normal running schedule. 
The complainant further alleges that the tomatoes delivered by the 
respondent did not conform to the contract, and that the respondent 
agreed to make an adjustment of the price and to repay the com- 
plainant $337.50, but that the respondent has failed and refused to 
do so. Reparation is claimed by the complainant in the amount of 
the agreed price refund. 

The respondent, in its answer, alleges that the tomatoes conformed 
to the contract of sale, and that the respondent agreed to refund 
the complainant 50¢ per lug in reliance on the false information 
that the shipping point inspection certificate had been reversed by 
an appeal inspection. It is the respondent’s contention that this 
false information was given to the respondent by the broker who 
was acting as agent of the complainant. The respondent states that 
upon being informed that the shipping point inspection had not 
been reversed, the respondent wired the broker that an allowance 
could not be granted. The respondent alleges that the contract of 
sale was fully complied with, and that the extent of decay found 
by the inspection made at Pittsburgh was not excessive and did not 
show that the tomatoes were not in suitable shipping condition. 

The report of investigation was served on the complainant by 
registered mail on October 15. Copies of the complaint and report 
of investigation were served on the respondent on October 13, 19438, 
in accordance with the rules of practice (7 CFR, Cum. Supp., 47.24). 

The complainant states under oath that on June 22, 1943, he pur- 
chased from the respondent, through the respondent’s broker, Dugan 
and Dugan, a carload of tomatoes sold as approximately 90 percent 
U. S. No. 1 quality of stated sizes at $4.50 per lug, f.o.b.. Gibson, 
Tennessee. The complainant states that the tomatoes were shipped 
on the day purchased in car FGEX 50824 and moved to Pittsburgh 
under normal transportation service and conditions. The complain- 
ant also states that the tomatoes were inspected on arrival at Pitts- 
burgh on June 26 and were then affected by decay consisting of Fu- 
sarium and Bacterial Soft Rot, averaging 8 percent. The com- 
plainant states that he notified the broker of the abnormal deteriora- 
tion of the tomatoes and demanded an adjustment, and that the re- 
spondent granted an allowance of 50¢ per lug through the broker. 
In reliance on such promised allowance being made, the complainant 
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alleges that he honored a draft drawn by the respondent for the orig- 
inal price of the tomatoes, but that the respondent has failed and 
refused to make the promised refund to the complainant. 

The broker, Dugan and Dugan, in a letter dated July 15, 1943, 
by Dilworth Dugan, which is incorporated in the complainant’s 
opening statement of facts, states that the respondent was informed 
that the inspection of the tomatoes made on June 26 showed that an 
average of 8 percent were affected by decay, and that this percent is 
beyond the tolerance for a car confirmed as 90 percent U. S. No. 1. 
The broker states that he did not inform the respondent that the 
‘shipping point inspection had been reversed. 

The respondent states that the tomatoes graded 88 percent U. S. 
No. 1 at shipping point, that it released the car of tomatoes at 8 :00 
p-m. on June 22, and that the car was consigned to respondent, “ad- 
vise” the complainant. The respondent alleges that the normal run- 
ning time to Pittsburgh via Cincinnati, Ohio, via the L. & N. Rail- 
road Co. and the Pennsylvania lines would place the car in Pitts- 
burgh on June 24 at 11:00 p.m., but that the tomatoes were not in- 
spected in Pittsburgh until 1:15 p.m. on June 26, more than 24 hours 
later. The respondent states that the broker called the réspondent 
at 5:00 p.m. on June 26 and reported that the tomatoes were not 
U.S. No. 1, the grade having been reversed. The respondent admits 
that it agreed to make an allowance to the complainant of 50¢ per 
lug, but states that it thereafter received a copy of the Pittsburgh 
inspection certificate and immediately notified the broker that since 
the allowance was granted in reliance on the false information that 
the Pittsburgh inspection had reversed the grade of the load, the 
agreed allowance was withdrawn. 

The respondent filed a countercomplaint against the complainant 
alleging the sale of a car of U.S. No. 1 grade tomatoes, WFEX 62325, 
to the complainant at a price f.o.b., Gibson, Tennessee. The respondent 
alleges that the tomatoes in this car conformed to warranty, but that 
the complainant refused to accept delivery of the tomatoes. The 
respondent seeks reparation for the loss it sustained on the resale of 
these tomatoes. 

The complainant replied to the respondent’s counterclaim denying 
liability. In support of respondent’s counterclaim, H. P. Hale states 
that the tomatoes in car WFEX 62325 were shipped from Gibson, 
Tennessee, on June 23, 1943, following completion of a sale contract 
through the broker, Dugan and Dugan; that the shipment consisted 
of 675 lugs of U. S. No. 1 tomatoes at $4.65 per lug; and that the 
inspection made at shipping point certified that these tomatoes were 
grade U. S. No. 1, and that there was no decay. H. P. Hale further 
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rig- 
and 


states that the car arrived at Pittsburgh at 11:55 p.m., on June 26 
which was on Saturday and remained on the track until June 28, 
the following Monday before being inspected; and that the com- 
plainant refused to accept the tomatoes since the inspection made on 
June 28 showed 6 percent of the tomatoes were affected by decay. 
The respondent states that to minimize the loss thereon, these toma- 
toes were placed in the hands of Demase & Morgan Company, Pitts- 
burgh, and were sold for net proceeds of $1,549.19, thereby causing 
the respondent to sustain a loss of $1,589.56, the difference between 
the original contract price of this car and the net proceeds realized 
therefrom. 
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Sz It is the respondent’s contention that the tomatoes in car 
100] WFEX 62325 did not move according to normal transportation 
ad- | service since they were in transit and on track for more than five 
un- | days before being inspected at destination. The respondent also con- 
ail- | tends that the inspection was restricted to the top layer or the top 
its. two layers of the load which would indicate an average for the entire 
M- | load of less than 5 percent decay, which is the usual tolerance per- 
urs | mitted for decay in tomatoes at destination. The respondent con- 
ent | cludes that 6 percent in the top layer of the tomatoes which were 
not delayed one day in transit and remained on track 36 hours before 
ts | inspection was made at destination, does not indicate that the to- 
er | matoes were not in suitable shipping condition at the point of origin, 
zh | and, therefore, the complainant’s refusal to accept this car was 
1c€ | without reasonable cause and in violation of section 2 of the act. 
at Incorporated in the respondent’s statement are the affidavits of 
he | two shippers located at Gibson, Tennessee, who say that normal 
transportation to Pittsburgh allows third morning delivery. 
nt The complainant contends that the tomatoes in this car moved 
25, | according to normal transportation ; that the inspection at destination 
nt | was not restricted to the top layer or the top two layers since the 
at | certificate does not note that the inspection was so restricted; and 
he | that the tomatoes were not in suitable shipping condition since the 
of | ¢ percent decay found in these tomatoes is above the tolerance per- 
mitted for tomatoes at destination; and that the complainant’s re- 
ng | jection of these tomatoes was, therefore, not without reasonable cause. 
les The parties in this case have waived a formal hearing and sub- 
m, | mitted evidence in accordance with the shortened procedure. 
ct 
ed FINDINGS OF FACT 
he 1. The complainant is an individual whose post office address is 
re | 21st and Penn Ave., Pittsburgh, Pennsylvania. 
er 2. The respondent is an individual, H. P. Hale, doing business un- 





der the trade name of H. P. Hale & Son, whose post office address 





794. PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 738 


is Gibson, Tennessee. Both the complainant and the respondent 
were licensed under the act at the time of the transactions involved 
herein. 

3. The complainant purchased from the respondent through a 
broker, Dugan and Dugan, who acted as agent for both parties, two 
carloads of tomatoes, FGEX 50824 on June 22, 1943 and WFEX 
62325 on June 23, 1943. FGEX 50824 was purchased as approxi- 
mately 90 percent U. S. No. 1 quality tomatoes at $4.50 per lug, 
f.o.b. shipping point, and WFEX 62325 was purchased as U. S. No. 
1 grade tomatoes at $4.65 per lug, f.o.b. shipping point. 

4. The tomatoes in car FGEX 50824 graded approximately 88 
percent U. S. No. 1 at shipping point, and contained no decay. 
The tomatoes were shipped from Gibson, Tennessee, to Pittsburgh, 
Pennsylvania. The car moved according to normal transportation 
service, and arrived at Pittsburgh, Pennsylvania, on June 26, 1943, 
where the tomatoes were inspected at 1:15 on that date. The inspec- 
tion of the tomatoes in this car showed an average of 8 percent decay. 

5. The broker, Dugan and Dugan, advised the respondent that 
the tomatoes in this car showed 8 percent decay and that this was 
beyond the tolerance for 90 percent U. S. 1 quality, and the re- 
spondent agreed to pay the ‘complainant an allowance of 50¢ per 
lug, or $337.50. The broker, acting as agent for the respondent, told 
the complainant that 50¢ per lug allowance would be granted by 
the respondent. Relying upon such allowance, the complainant paid 
the full amount of the respondent’s draft on the shipment, but the 
respondent has failed to pay the complainant any part of the $337.50 
allowance. 

6. The tomatoes in car WF EX 62325 graded U.S. No. 1 at ship- 
ping point, and contained no decay. The tomatoes were shipped 
from Gibson, Tennessee, to Pittsburgh, Pennsylvania. The tomatoes 
in this car moved according to normal transportation service, and 
arrived in Pittsburgh at 11:55 p.m. on June 26, 1943, the complainant 
being notified by the railroad of the arrival at 3:00 p.m., Sunday, 
June 27. This car of tomatoes was inspected on June 28, 1943, 
and showed an average of 6 percent decay, ranging from 3 percent 
to 12 percent and in addition an average of 6 percent sunken dis- 
colored areas, whereupon the complainant rejected the shipment. 
This amount of decay is in excess of the tolerance permitted and to- 
gether with the average of 6 percent sunken discolored areas is ab- 
normal. Therefore, the tomatoes were not in suitable shipping con- 
dition at the time of shipment. 

7. The respondent resold the tomatoes in this car at Pittsburgh, 
realizing net proceeds in the amount of $1,549.19. 
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8. The complaint was filed on September 18, 1943, and the coun- 
tercomplaint was filed on November 4, 1943, both of which were 
within nine months after June 1943, when the alleged causes of 
action accrued. 

CONCLUSIONS 

The contract of sale of the tomatoes involved in car FGEX 50824 
called for approximately 90 percent U. S. No. 1 tomatoes at $4.50 
per lug, f.o.b. shipping point. The contract was negotiated by a 
broker, Dugan and Dugan, who acted as agent for both the com- 
plainant and the respondent. The Federal inspection made at ship- 
ping point showed these tomatoes to be up to the specifications of 
the contract. The tomatoes arrived at Pittsburgh from Gibson, 
Tennessee, after four days in transit and it was found that this was 
according to normal schedule in view of war time difficulties in 
transportation. Upon arrival of these tomatoes at destination, a 
Federal inspection was made which showed an average of 8 percent 
decay in the tomatoes. The broker, acting as agent for the re- 
spondent, advised the complainant that the respondent would grant 
an allowance of 50¢ per lug. 

The respondent claims that it agreed to an allowance when the 
broker gave it the false information that the shipping point inspec- 
tion had been reversed. ‘The broker denies having informed re- 
spondent that the shipping point inspection had been reversed. It 
was found that the broker did not give its principal, the respondent, 
the false information that the inspection had been reversed since 
the preponderance of the evidence in the record of the case sup- 
ports this view. 

The complainant accepted the tomatoes in this car relying on the 
allowance granted by the broker who was acting as agent for the 
respondent, and respondent’s failure to pay this allowance is in 
violation of section 2 of the act, for which reparation should be 
awarded to the complainant, with interest, and the facts should be 
published. 

In the countercomplaint, the respondent alleges damages for com- 
plainant’s failure to accept the tomatoes in car WFEX 62325. The 
contract of sale involving these tomatoes calls for U. S. No. 1 grade 
tomatoes at $4.65 per lug, f.o.b. shipping point. These tomatoes 
graded U. S. No. | at shipping point and were shipped from Gibson, 
Tennessee, to Pittsburgh on June 23, 1943. On June 28, 1943, a 
Federal inspection was made at destination which showed these 
tomatoes to contain an average of 6 percent decay, and in addition 
an average of 6 percent sunken discolered areas and the complainant 
rejected the tomatoes alleging that they were not in suitable ship- 
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ping condition. The respondent resold the tomatoes at Pittsburgh 
and sustained an alleged loss of $1,589.56. 

It is respondent’s claim that the inspection of this car at destination 
was restricted to the top layer or the top two layers since the in- 
spection of car FGEX 50824, the other car involved in this case, 
was restricted to the top layer. This claim cannot be supported, 
however, since it must be presumed that if the inspection had been 
limited to any particular layer or layers, the inspector would have 
noted the same on the certificate. 


Thus, there remains only the question of whether the 6 percent | 


decay and 6 percent sunken discolored areas found in these tomatoes 
shows that they were not in suitable shipping condition. It was 
found that these tomatoes moved according to normal transportation 
since four days in transit from Gibson, Tennessee, to Pittsburgh 
cannot be considered abnormal in June 1943. It is true that the car 
remained on the track upon arrival at Pittsburgh from late Satur- 
day until Monday before being inspected, but this is not unreason- 
able in view of the fact that inspections are not usually made on 
Sunday. 

It must be held that the tomatoes in car WFEX 62325 were not 
in suitable shipping condition because of the development in trans- 
it of 6 percent decay and 6 percent sunken discolored areas. 
Therefore, the complainant’s failure to accept these tomatoes was 
not a violation of the act. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $337.50 with interest thereon at 5 
percent per annum from June 26, 1943 until paid. 

The respondent’s countercomplaint herein is dismissed. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 739) 
PACA Doc. No. 4380.* Decided September 25, 1944. 


Prior Order'Stayed Pending Decision on Petition to Reopen Proceeding 


Since the prior order awarding complainant reparation against respondent 
was directed in a default proceeding, respondent’s petition to reopen the 
proceeding so that it could file an answer, granted, and the prior order 
stayed pending the decision on the petition. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. 8. R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Fred Stua, 
of Cleveland, Ohio, for respondent. Mr. F. W. Woodley, Examiner, 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 
SUPPLEMENTAL ORDER 

By order dated August 28, 1944,t in the proceeding described 
above, under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a e¢ seg.), complainant was awarded repara- 
tion against the respondent for the rejection without reasonable 
cause of two carloads of prunes. This was a default proceeding. 
On September 4, 1944, * * * respondent, filed a petition to reopen 
the proceeding so that an answer could be filed. 

In accordance with the rules of practice (7 CFR, 1941 Supp., 
47.41(b)), and to provide sufficient time for the service of such 
petition, the filing of the respondent’s answer thereto, and consid- 
eration thereof, the order of August 28, 1944, is hereby stayed, 
pending the decision on the petition. 

This order shall be served on the parties by registered mail or in 
person. 


(A. D. 740) 
PACA Doc. No. 4351.* Decided Septemher 26, 1944. 


Order for Payment of Undisputed Amount 


Since respondent answering denied owing the amount claimed, but admitted 
owing complainant a certain sum, and complainant applied for an order 
authorizing the payment by respondent of such undisputed amount, it 
is so ordered, leaving the respondent’s liability for payment of the re- 
maining disputed amount for subsequent determination under the same 
procedure. 


Mr. Joseph L. Nathanson, of Minneapolis, Minnesota, for complainant. Re- 
spondent, pro se. Messrs. Smith & Sehm, of St. Paul, Minnesota, for other 
respondent. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER AUTHORIZING PAYMENT 

In this proceeding under the Perishable Agricultural Commo- 
dities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), complainant al- 
leges the sale to the respondent * * * of a carload of apricots in in- 
terstate commerce through the respondent * * * at a price of 
$3,480.75, plus $50 expenses, which amounts respondents have failed 
and refused to pay, in violation of section 2 of the act. The respond- 
ent * * * a partnership, answering denies owing complainant the 
amount claimed in the complaint, but admits that it owes com- 
plainant $2,212.91. Complainant has applied for an order authoriz- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
13 A.D. 670.—Ed. 
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ing payment by said respondent of such undisputed amount, in ac- 
cordance with the provisions of section 7(a) of the act. 


ORDER 
Respondent shall pay to complainant on or before the first day 
of October 1944, as authorized by section 7(a) of the act, the sum 
of $2,212.91, leaving the respondent’s liability for payment of the 
remaining disputed amount for subsequent determination in the 
same manner, and under the same procedure as if no order for the 
payment of such undisputed amount had been issued. 


(A. D. 741) 


Wesco Foops Company v. S. CoHEN. PACA Doc. No. 4384. Decided Septem- 
ber 26, 1944. 
Failure to Pay Agreed Purchase Price 


Where complainant sold and diverted four carloads of potatoes to respondent 
who attempted to reject them because they were not billed open to him 
as agreed, but later unloaded and sold the potatoes, it is held that as the 
carrier in accordance with complainant’s instructions was at all times 
willing to release the cars to respondent without delivery orders, repara- 
tion should be awarded complainant for the agreed purchase price. 


Bill of Lading—Release of Car Upon Arrival 


Where cars of potatoes when shipped were not billed open to respondent as 
the parties had agreed, but the carrier in accordance with complainant’s 
instructions offered to release the cars to respondent upon arrival, it is 
held, respondent was then in exactly the same position, in every respect, 
as if the potatoes had been originally billed opened to him. 


Wesco Foods Company, of Chicago Illinois, pro se. Mr. F. W. Woodley, Ex- 
aminer. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 

On March 15, 1944, Wesco Foods Company, complainant, filed a 
formal complaint under the Perishable Agricultural Commodities 
Act 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking an award of 
reparation against respondent, S. Cohen, because of his failure to 
pay for four carloads of potatoes. Complainant was served with a 
copy of the report of investigation on June 21, 1944. Copies of 
the complaint and the report of investigation were served upon 
respondent on June 23, 1944, but an answer has not been received. 
In accordance with the applicable rules of practice (7 CFR, Cum. 
Supp., 47.25(c)), oral hearing is waived and the allegations of 
the complaint are deemed to be admitted. 


FINDINGS OF FACT 
1. Complainant is a corporation located at 916 Produce Ex- 


change Building, 1425 South Racine Avenue, Chicago, Illinois. 
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2. Respondent is an individual whose address is 2637 E. 40th 
Street, Cleveland, Ohio, and during all the times mentioned in the 
complaint, was licensed under the act. 

3. On August 4, 1943, complainant sold to respondent, five car- 
loads of New Jersey potatoes grade U. S. No. 1 on arrival, at $2.75 
per hundred-pound sack, f.o.b. The cars were to contain 300 sacks 
each, and were to be shipped on August 4 or 5 to respondent. Only 
four cars are involved in this complaint. 

4. On August 5, 1943, complainant had shipped from New Jersey 
loading points, consigned to itself, four cars loaded with potatoes, 
FGEX 33900, FGEX 51368, FG@EX 37731, and WFEX 60456. Later 
that same day, complainant instructed the carrier to divert the cars 
open to respondent. 

5. The cars arrived at Cleveland on August 8, 1943. The next 
morning the carrier informed respondent that the cars had ar- 
rived and would be released to him. 

6. Respondent refused to inspect the potatoes and attempted to 
reject them on August 10, 1943, claiming that the cars were not 
billed open in his name as agreed. The carrier in accordance with 
complainant’s instructions was at all times willing to release the 
cars to him. 

7. On August 16, respondent unloaded the cars and sold the 
potatoes. He sent a check to complainant for the $2,026.18 re- 
ceived, as full settlement, but complainant refused to accept settle- 
ment on that basis, and returned the check to respondent. 

8. Complainant sustained damages of $3,300, the agreed purchase 
price for the four carloads of potatoes, no part of which has been 
paid. 

9. Complainant filed an informal complaint on September 13, 
1943, which was within nine months after the cause of action accrued. 


CONCLUSIONS 

The cars when shipped were not billed open to respondent as the 
parties had agreed. No harm was done, however, for prior to ar- 
rival of the cars at Cleveland the complainant ordered the carrier to 
release the cars to respondent. The carrier states that it informed 
respondent on August 9, 1943, that the cars had arrived and would 
be released to him without delivery orders. The respondent was then 
in exactly the same position, in every respect, as if the potatoes 
had been originally billed open to him. 

Respondent’s failure to pay for the potatoes was in violation of 
section 2 of the act. Reparation should be awarded complainant for 
the agreed purchase price with interest, and the facts should be 


published. 
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ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $3,300, with interest thereon at 5 percent 
per annum from August 10, 1943, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 742) 


PACA Doc. No. 4318.* Decided September 27, 1944. 
Dismissal—Delayed Delivery—Rolling Car—Diversion 


Since the car of onions sold to the complainant was moving at the time of 
sale over a main-line route, in the general direction of the final destina- 
tion, and over which the through rate applied, it was “rolling” as defined 
in the regulations under the act, and since the mileage and normal run- 
ning time from the actual diversion point was about the same as via 
the point at which it was contended diversion should have been made, 
it is held that respondent had not unduly delayed the car, and that the 
complaint should be dismissed. 


Damages—Alternative Cause of Action 


Where complainant fails to allege damages based on alternative cause of 
action, none will be considered. 


Corporations—Action—Party 


Where contract of sale was made by corporation, the proper party to bring 
action for damages resulting from alleged delay in delivery of produce is 
the corporation or an assignee of its claim. 


Complainant, pro se. Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


: PRELIMINARY STATEMENT 
On May 17, 1943, * * * the complainant, filed a formal complaint 


under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seg.), seeking an award of reparation against the 
respondent, * * * for damages alleged to have resulted from the late 
arrival of a shipment of onions. A copy of the report of investiga- 
tion was served upon complainant’s representative, * * * on October 
6, 1943. Copies of the complaint and report of investigation were 
served upon the respondent on October 7, 1943, but no answer has 
been filed. In accordance with the applicable rules of practice (7 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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CFR, Cum. Supp., 47.25(c)), oral hearing is waived and the allega- 
tions of the complaint are deemed to be admitted. 

It appears that respondent had purchased a car of onions, PFE 
20500, which was shipped on April 7, 1942, by the United Brokers 
Company, from * * * to the respondent at * * *. On April 9, 1942, 
the shipment was sold to complainant by the respondent, through a 
broker at * * *. At that time the car was en route from * * * to 
* * * On April 13, 1942, the respondent filed an order with the 
carrier for diversion of the car at * * * to complainant at * * *. 
The car passed through * * * on April 15, 1942, and arrived at 
** * at 7:00 a.m., April 17, 1942, which was too late for the market 
of that date. 

The confirmation of sale shows that car PFE 20500 was sold as a 
“rolling” car. Complainant, therefore, alleges that the car should 
have moved over a more direct route, and if this had been done, the 
produce would have been available at * * * for the market of April 
14; that when the car actually arrived in time for the market of 
April 18, prices were decidedly lower and the produce was decayed 
and sprouting; and that this resulted in a loss of $1,186.30. 

Complainant alleges alternatively that if the respondent had di- 
verted the car after it left * * * at * * * or * * * and via * * * 
the shipment would have arrived at * * * two days sooner or in 
time for the market of April 16. Investigation developed that dur- 
ing April 1942 the scheduled running time between * * * and * * * 
via * * * was about nine days and 14 hours, and the time via * * * 
was about nine days and two hours. <A check of the mileages of the 
trunkline carriers over these two routes indicated there is no sub- 
stantial difference between them. 

Complainant also alleges that he is an individual, * * * doing 
business as * * *. The records of the Department show that at the 
time of the transaction under consideration only one license was 
issued in the name of * * * and this company was a corporation. 
The license of the corporation was allowed to lapse on March 7, 1944. 


FINDINGS OF FACT 

1. Complainant is an individual, * * * doing business as * * * 
whose address is * * *. 

2. Respondent is a corporation whose address is * * * and at all 
times mentioned in the complaint was licensed under the act. 

3. On April 9, 1942, complainant purchased from the respondent, 
through the * * * a broker at * * * one rolling car of 600 bags of 
U. S. No. 1 Oregon Yellow Danver onions, size 134 minifnum, at 
the agreed.price of $3.40 per 50-pound bag, or a total price of 
$2,040, delivered, shipping point acceptance final. 
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4. At the time of sale the onions in car PFE 20500 were in transit, 
via * * * having been delivered to the carrier at * * * on April 7, 
1942, for shipment to respondent at * * *. 

5. On the morning of April 9, 1942, the date of the sale, the car 
left * * * for * * *. Between * * * and * * * the only logical diver- 
sion point on the Great Northern Railroad is * * *. The distance 


and normal running time to * * * via * * *, are substantially the 


same as via * * *, 


6. Respondent filed an order with the carrier on April 13, 1942, 
to divert the car from * * * to * * *. The car passed through * * * 
on April 15, and arrived at * * * in time for the market of April 18. 
Complainant paid the draft for the purchase price and took pos- 
session of the car. 

7. Official inspection at * * * April 7, 1942, certified that the 
shipment graded U. S. No. 1, 134-inch minimum; and an inspec- 
tion at * * * on April 18, 1942, by B. S. Jones, a private inspector, 
shows 1 to 3 percent sprouts and misshapen onions and an average 


of 2 percent decay. 
8. An informal complaint was filed by the complainant on June 
8, 1942, which was within nine months after the cause of action 


accrued. 
CONCLUSIONS 


At the times mentioned in the complaint, the only license issued 
by the Department in the name of * * * was that held by a cor- 
poration. If the contract of sale was entered into by the corpora- 
tion, as the facts would seem to indicate, the proper party to bring 
the action herein was the corporation or an assignee of its claim. 
Complainant alleges that it is an individual, but fails to assert by 
what right it is entitled to pursue this action. In view of the con- 
clusions reached hereinafter, the decision need not be determined 
on this inferential basis. 

Section 46.24(q) of the regulations (7 CFR, Cum. Supp., 46.24(q) ) 
issued under the act provides that: 

“In transit,” “Roller,” or ‘Rolling car” means that the produce referred 
to is in the possession of the transportation company and under movement 
from shipping point when the quotation is made, and that the car is mov- 
ing over a route in line of haul between the point of origin and the 
market in which delivery is to be made, and has been so moving since 
the date of shipment, without any delay attributable to the shipper or 
his agent. 

In the instant case the car at the time of the sale was moving be- 
tween *,* * and * * * to * * * over a main-line route, in the general 
direction of * * * and over which the through rate to * * * from 
* * * was applicable. Paragraph seven of the complaint assumes 
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that the regulations require the car to be in direct line of haul but 
no such requirement exists, as is shown by the section quoted above. 
The car was, therefore, properly described in the confirmation of 
sale as “rolling.” 

Complainant’s other contention is that the respondent failed to 
divert the car at * * *. The contract under consideration did not 
require the respondent to ship the car over a particular route, nor 
was it required to deliver at a specific date. See /. L. Chambless 
& Co. vy. Andrew Brothers of Detroit, Inc., PACA Docket No. 687, 
S. 372; Lewis D). Goldstein, Inc. v. Arthur W. Rolfe, PACA Docket 
No. 1917, S. 1376. The confirmation of sale shows that the railroad 
delivery preferred by complainant was over the Chicago, Burling- 
ton & Quincy Railroad. This would have been accomplished if the 
respondent diverted either at * * * or * * *. The allegation in the 
complaint concerning the alleged delay of two days caused by failure 
to divert at * * * and through * * * is qualified by the statement 
of the pleader that the facts alleged are shown by the official in- 
vestigation report. The report, however, shows that during April 
1942, the normal running time from * * * to * * * by way of 
* * * did not differ to any great extent from that via * * * and 
* * *  Respondent’s failure to divert via * * * and * * * could not 
have resulted in the shipment being unduly delayed. In addition, 
it might be well to point out that complainant failed to allege dam- 
ages based on this alternative cause of action. The complaint should 
be dismissed for failure to state a claim upon which relief can be 
granted. 

ORDER 

The complaint herein is dismissed. 

This order shall be effective 20 days after its date. 

Copies hereof shall be served on the parties by registered mail or 


in person. 


(A. D. 743) 


JUSTMAN & Co., INc. v. S. D. Evetorr Co. PACA Doc. No. 4327. Decided Sep- 
tember 28, 1944. 


Failure to Pay—Joint Account—Effect of Default—Sufficiency of 
Facts Pleaded to Support Award 


Where complainant and respondent entered into a joint account agreement 
under which peas were purchased, shipped and resold at a loss that was 
borne by complainant, and respondent did not answer the formal com- 
plaint for recovery of the net loss, it is held that since the facts alleged 
in the complaint are deemed to be admitted by respondent’s failure to 
answer the formal complaint, the only question presented concerns the 
sufficiency of such facts to support an award, and that the facts pleaded 
in the complaint established a failure by respondent to pay half of the 
joint account loss, and therefore, reparation is awarded complainant. 
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Messrs. Bernstein, Weiss € Tomson, of New York, New York, for complainant. 
Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. Mr. Ray- 
mond L. Dillman, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 
PRELIMINARY STATEMENT 

The complainant, Justman & Co., Inc., on August 25, 1943, filed 
a formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), to recover from the 
respondent, S. D. Eveloff Co., half of the net loss that allegedly 
‘resulted from the purchase, handling, and sale of a number of 
shipments of peas under a joint account agreement between the 
complainant and the respondent. 

A copy of the formal complaint was served on respondent by 
registered mail on November 27, 1943, and a copy of the report 
of investigation was forwarded by registered mail on November 
25, 1943. By letter dated December 13, 1943, Ned Stein, as attorney 
for the respondent, made certain inquiries concerning the case, but 
no answer has been filed. In accordance with the applicable rules 
of practice (7 CFR, Cum. Supp., 47.25(c)), respondent’s failure to 
answer the complaint operates as a waiver of oral hearing and is 
deemed to be an admission of the truth of the facts alleged in the 
complaint. 

FINDINGS OF FACT 

1. Complainant is a corporation whose address is 199 Duane Street, 
New York, New York. 

2. Respondent is an individual, S. D. Eveloff, doing business as 
S. D. Eveloff Co., at Fruit Trade Building, Philadelphia, Pennsyl- 
vania. Respondent secured a license as required by the act on 
November 19, 1940. Such license remained in effect for one year 
and terminated November 19, 1941. 

3. On or about April 1, 1941, complainant and respondent en- 
tered into an agreement whereby they were to purchase fresh peas 
within the States of Georgia and South Carolina and ship a part 
thereof to respondent at Philadelphia, and a part to complainant 
at New York City, for sale for the joint account of complainant and 
respondent. 

4. In accordance with such joint account agreement, complainant 
and respondent purchased and forwarded a total of 27 shipments of 
fresh peas from Georgia and South Carolina to Philadelphia and 
New York City during the months of April and May 1941. The 
shipments that were made to Philadelphia were sold by respondent, 
and the shipments that were made to New York City were sold by 
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complainant. Reports of the sales made by complainant and by 
respondent were exchanged between them and showed cash amounts 
advanced, and cash proceeds received from each shipment. The 
joint operations resulted in a total net loss of $2,424.65, which loss 
was borne by complainant. 

5. There is due and owing complainant from respondent half of 
the net loss, or $1,212.32. 

6. Complainant filed an informal complaint against respondent 
on February 14, 1942, and within nine months after the cause of 
action accrued. 

CONCLUSIONS 

The truth of the facts alleged in the complaint being admitted, 
as provided in the rules of practice (7 CFR, Cum. Supp., 47.25(c) ), 
the controlling question presented concerns the sufficiency of the facts 
alleged to support a reparation award. There can be no doubt of 
their sufficiency. 

The exhibits attached to and made a part of the verified complaint 
identified the truckload, carload, and less than carload shipments 
of peas that were made from Georgia and South Carolina to Phila- 
delphia and New York City under the joint account agreement of 
the parties. Such exhibits include a recapitulation statement dated 
May 27, 1942, which was called to the attention of respondent by 
letter dated November 20, 1942. Respondent’s attorney answered 
the informal complaint by letter, but failed to answer the formal 
complaint. Since respondent has not answered the formal complaint, 
it is concluded that he is in default within the meaning of the rules 
of practice above cited. Respondent’s failure to pay complainant 
half of the loss incurred in their joint account venture was, and is, 
in violation of section 2 of the act. Reparation should be awarded 
complainant and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $1,212.32, with interest thereon at 
5 percent per annum from June 1, 1941, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 


days after its date. 
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(A. D. 744) 
In re HUNTER BrotHers. PACA Doc. No. 4340. Decided September 28, 1944. 


Suspended Suspension of Registration—Failure to Keep Required Records 


Upon consent and recommendation of the parties, the license of respondents 
under the act is suspended for failing to keep the required records, but 
such suspension shall not become effective unless it is determined that 
respondents have again violated the act. 


Mr. Rogers N. Robinson, for complainant. Mr. Louis F. McCabe, of Philadelphia, 
Pennsylvania, for respondents. Mr. Joseph T. Murphy, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

. trator. 

PRELIMINARY STATEMENT 

On January 28, 1944, the Office of Distribution, the complainant, 
filed a complaint charging the respondents, Hunter Brothers, Phila- 
delphia, Pennsylvania, with having failed to keep the records re- 
quired of them as licensees under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seg.). A copy of the complaint 
was served on respondents by registered mail on February 10, 1944. 
They answered on March 2, 1944, denying violation of the act, stat- 
ing that the transactions involved were not theirs but the personal 
transactions of one of the individual partners who had kept ade- 
quate personal records of them, and asking oral hearing. A hearing 
was set to be held in Philadelphia on July 26, 1944, of which setting 
the parties were notified. We assume that the hearing was not 
convened, as the record contains no further reference to it, and on 
August 24, 1944, respondents filed a waiver of hearing, admission 
of the facts alleged, and consent to issuance of an order containing 
the provisions set out below. On August 31, 1944, the complainant 
filed a recommendation that the order consented to be issued. There- 
after the record was submitted to this office, where this order has 
been prepared. 

FINDINGS OF FACT 

1. Respondents are Robert R. Hunter, Robert W. Hunter, Earl 
W. Hunter, and Byard T. Spielman, partners trading as Hunter 
Brothers at 125 Dock Street, Philadelphia, and at all times material 
herein were licensed under the act. 

2. During April and May 1943, respondents received and sold at 
Philadelphia the following described lots of potatoes: 

(a) 24 lots, consisting of about 3,123 sacks, purchased from John 
Scott or George Woodrow Scott, Allentown, Pennsylvania ; 

(b) 2 lots, consisting of about 693 bags, purchased from Fred 
Scharr, Asbury Park, New Jersey; 

(c) 7 lots, consisting of about 909 sacks, received from Musto & 
Bianchi, Newfield, New Jersey, for sale on commission ; 
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(d) 1 lot, consisting of about 100 sacks, received from S. Di- 
Esposito, Asbury Park, New Jersey, for sale on commission; and 

(e) 1 lot, consisting of about 203 bags, received from W. Worth, 
Asbury Park, New Jersey, for sale on commission. 

3. Respondents entered in a small book, separate and distinct 
from their regular records, some data concerning the handling of 
these potatoes, but did not record them in their regular set of 
records designed to disclose all transactions involved in their busi- 
ness. 

4. In connection with these potatoes, respondents failed to keep 
sales tickets or other records showing when and to whom the potatoes 
were sold and the receipt and disposition of the proceeds received 
for them. 

CONCLUSIONS 

Respondents’ acts violated section 9 of the act (7 U.S.C. 4991), 
for which suspension of their license for 90 days is authorized. 
Although we do not favor suspended suspensions as a general rule 
(see In re Tamburo Brothers, 3 A.D. 778), such should be ordered 
here, with publication of the facts, as the parties have recommended 
and consented to it. 

ORDER 

Respondents’ license is suspended for 90 days, but this suspension 
shall not become effective unless made so by a supplemental order 
issued within three years from this date, upon determination, with 
or without further hearing, that any of the respondents have again 
violated the act or the regulations under it. 

The facts as stated herein shall be published. 

Copies hereof shall be served on respondents by registered mail 
or in person, and on the Office of Distribution. Except as to serv- 
ice and as otherwise provided herein, this order shall become effec- 
tive 20 days after its date. 


(A. D. 745) 
In re TAMBURO BrotuerRsS. PACA Doc. No. 4341. Decided September 28, 1944. 


Probationary Suspension of License to Become Ineffective 


Since respondents complied with prior order by filing certain request and con- 
sent, the probationary suspension of their license shall not become effec- 
tive unless a further order to the contrary is issued. 


Mr. Handley C. Harrison for complainant. Tamburo Bros., of Baltimore, Mary- 
land, pro se. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
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SUPPLEMENTAL ORDER 

By an order issued on September 14, 1944 (3 A.D. 778), the license 
of Tamburo Brothers, the respondents, under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seg.), was sus- 
pended for 60 days for violations of the act, but it was provided 
that the suspension should not take effect if, within 20 days, re- 
spondents filed a certain request and consent. Such has been filed, 
and the record has been returned to this office, where this order has 
been prepared. Consequently, the suspension of respondents’ license 
shall not become effective unless some further order to the contrary 
is issued. 

This order shall be given the same publication as the order of 
September 14, and copies shall be served on the parties. 


(A. D. 746) 


Wesco Foops Company v. THE A. C. Biarrk Company. PACA Doc. No. 4279. 
Decided September 29, 1944. 


Unlawful Rejection of Shipment—Acceptance—Effect of Failure to Object 


Since respondent’s failure to object at the time of the release of the shipment 
involved in this case constitutes an acceptance on respondent’s part, its 
rejection thereafter was without reasonable cause, and therefore, complain- 
ant should be awarded reparation. 


Liability for F.O0.B. Contract Price 


Purchaser is liable for full f.o.b. contract price in the absence of an agree- 
ment as to the time of delivery or of entry into a new contract with the 
seller. 


Waiver—Effect of Failure to Object 


Respondent’s failure to object to a release of car at the time the release was 
given constitutes a waiver of any default on the part of the complainant 
for failure to accomplish release of the shipment prior thereto. 


Edgert € Edgert, of Cleveland, Ohio, for complainant. Mr. Fred Stua, of 
Cleveland, Ohio, for respondent. Mr. Frank A. Gallagher, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis. 
trator. 


PRELIMINARY STATEMENT 

On January 25, 1943, the complainant, Wesco Foods Company, 
filed a complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking reparation from 
the respondent, The A. C. Blair Company, for the latter’s rejection 
without reasonable cause, of a carload of peaches bought by the re- 
spondent, from the complainant. The complainant alleges that about 
June 27, 1942, it sold respondent a car of peaches at the agreed price 
of $1.55 per half-bushel, f.o.b. Ft. Valley, Georgia. Complainant 
states that the car arrived in Cleveland, Ohio, on June 30, 1942, and 





A. D. 746 WESCO FOODS CO. v. THE A. C. BLAIR CO. 809 


that notice of the arrival of the shipment was given as customary 
by the delivering carrier to the respondent. Complainant further 
alleges that respondent failed to reject the peaches within a reason- 
able time. Complainant states that the peaches were released to the 
respondent at 11:40 a. m. on July 1, 1942, and that respondent there- 
after rejected the peaches without reasonable cause. Reparation is 
claimed to compensate’complainant for the loss sustained on the re- 
sale of the peaches. 

The A. C. Blair Company, in its answer, admits the contract of 
purchase and sale of the peaches, and that the peaches arrived on 
June 30, 1942. Respondent also admits that notice of arrival was 
given as customary by the delivering carrier, and that the peaches 
were of good quality and conformed to the specifications of the con- 
tract. Respondent alleges that it was unable to take delivery of the 
car of peaches when needed on July 1, 1942, because of the com- 
plainant’s failure to have available the delivery order and draft for 
payment of the purchase price, and the complainant’s failure to 
release the car in time for sale on the July 1 market. 

An oral hearing was held at Cleveland on September 1, 1942. Both 
complainant and respondent were represented at the hearing. 

Since there is no dispute as to the formation of the contract, and 
it is admitted by the respondent that the fruit met the specifications 
of the contract as to quality, the only issues are whether respondent 
rejected the peaches within 24 hours after receipt of notice of the 
arrival of the produce, the reasonable time period for rejection for 
cause specified in the regulations under the act, and whether re- 
spondent’s action in rejecting the fruit because of complainant’s fail- 
ure to release the fruit prior to 11:40 a. m. on July 1, 1942, was with- 
out reasonable cause. The records of the delivering carrier, the 
Nickle Plate Railroad show that the respondent was notified of the 
arrival of the fruit at 11:30 a. m. on June 30, 1942. However, Edward 
Kaufman, representative of the respondent, testified at the hearing, 
that he was not notified of the car’s arrival until after 1:00 p. m. on 
June 30, 1942. 

The contract for the purchase and sale of the peaches was repre- 
sented by a confirmation of sale dated June 27, 1942. The contract 
shows the sale to have been made to the respondent with the nota- 
tion thereunder “ship to same.” The respondent asserts that this 
notation required billing of fruit to the respondent rather than to 
the complainant, 

The contract contains no specifcations as to the time of shipment 
and time of arrival. The record discloses that no attempt was made 
to obtain release of the car through the complainant until approxi- 
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mately 9:30 a. m. on the morning of July 1, 1942. Thereafter, the car 
was released by complainant’s representative to the respondent at 
about 11:40 a. m. on that day. No objection to the release of the car 
was interposed by the respondent at that time. It appears from the 
record that complainant’s representative, after releasing the car, left 
the place of business of the respondent and that shortly thereafter, 
the fruit was rejected by telephone message from respondent to com- 
plainant. 

After rejection by the respondent, the peaches were resold by the 
complainant. for the respondent’s account through John Miceli, Inc., 
of Cleveland, Ohio. The net proceeds of sale were $683.02, after 
payment of freight charges and other necessary expenses. There is 
nothing in the record showing that the complainant did not act 
promptly and in good faith in making the resale. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is 1425 South 
Racine Avenue, Chicago, Illinois. 

2. The respondent is a corporation whose address is Northern 
Ohio Food Terminal, Cleveland, Ohio. The respondent was licensed 
under the act at the time of the transaction involved herein. 

3. On June 27, 1942, the complainant, by contract in writing, 
sold to the respondent one carload of peaches at $1.55 per half-bushel, 
f.o.b. Ft. Valley, Georgia, the total purchase price being $1,289.60. 

4. The car of peaches, FGE 32615, was shipped from Ft. Valley, 
Georgia, to the respondent at Cleveland, Ohio, at which point the 
peaches arrived on the morning of June 30, 1942. 

5. The peaches tendered by complainant met all specifications of 
the contract of sale between the parties, but respondent rejected the 
shipment. 

6. The complainant acted promptly and in good faith in reselling 
the peaches at Cleveland, and sustained damages in the sum of 
$606.58, no part of which has been paid the complainant by the 
respondent. 

7. The complaint was filed on January 25, 1948, which was within 
nine months after June 1942, when the alleged cause of action ac- 
crued. 

CONCLUSIONS 

The contract involved in this case contains no specifications as to 
the time of shipment and time of arrival. The respondent is liable 
for the full f.o.b. contract price in the absence of proof of agreement 
as to the time of delivery or of entry into a new contract with the 
seller, Standard Fruit & Produce Company v. Capitol City Produce, 
PACA Docket No. 2888, S. 1938, unless the complainant’s failure to 
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release the car of peaches prior to 11:40 a. m. on July 1, 1942, con- 
stituted a breach of the contract which authorized rejection by the 
respondent. 

In view of the fact that the contract did not specify a definite time 
of arrival or delivery, it is concluded that the release of the car was 
obtained within a reasonable time after request therefor was 
made to the complainant, since it appears that less than three hours 
elapsed from the time respondent requested the release from the com- 
plainant until the release was granted. Respondent’s failure to object 
to the release of the car at the time the release was given constitutes 
a waiver of any default on the part of complainant for failure to 
accomplish release of the shipment prior thereto. Moreover, a buyer 
is deemed to have accepted the goods when he intimates to the seller 
that he has accepted them. Peppers Fruit Company v. Crispo & 
Sons, Inc., PACA Docket No. 671, S. 445. 

Because of the above view in this case, it is unnecessary to decide 
whether the respondent rejected the car within twenty-four hours 
after notice of the arrival, a reasonable time as that term is defined 
in the regulations (7 CFR, Cum. Supp., 46.2 (i)). 

Respondent’s failure to object at the time of the release indicated 
acceptance on its part of the shipment, and rejection thereafter was 
without reasonable cause and constitutes a violation of section 2 of 
the act, for which complainant should be awarded reparation, with 
interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $606.58 with interest thereon at 5 
percent per annum from June 30, 1942, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 


days after its date. 


(A. D. 747) 


MAILLOUX Fruir & Propuce Company, INc. v. Wesco Foops CompANy. PACA 
Doc. No. 4330. Decided September 30, 1944. 


Failure to Pay—Suitable Shipping Condition 


Where complainant purchased from respondent a carload of U. S. No. 1 to- 
matoes on an f.o.b. basis, and the condition of the tomatoes as disclosed 
by the inspection at destination was of abnormal deterioration, and there 
being no showing that the shipment was not handled under normal trans- 
portation service and conditions, it is held that the tomatoes at the time 
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of sale to the complainant by the respondent were not in suitable ship- 
ping condition, and therefore, the complainant should be awarded repara- 
tion for the loss sustained by it. 


R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Benjamin F. Marsh, 
of Chicago, Illinois, for respondent. Mr. Richard F. Roche, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On September 24, 1948, the complainant, Mailloux Fruit & Pro- 
duce Company, Inc., filed a complaint under the provisions of the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.), alleging that the respondent, Wesco Foods Company, 
had caused the complainant the loss of $654.64 by reason of the de- 
livery of a carload of tomatoes which did not grade U. S. No. 1 as 
specified in a contract of sale and purchase entered into between the 
parties on June 9, 1943. 

The respondent, in its answer, denies that it had sold a carload of 
tomatoes to the complainant, and alleges that the respondent acted 
as the buying agent of the complainant in the purchase of the toma- 
toes, that the complainant purchased the tomatoes on June 7, 1948, 
f.0.b. shipping point at which place official inspection report showed 
the tomatoes to grade U. S. No. 1, and that any loss sustained by the 
complainant was not the responsibility of the respondent. The re- 
spondent’s answer further denies that an official inspection of the 
tomatoes made upon their arrival in Chicago showed them to have 
been in unsuitable condition when purchased. The respondent alleges 
that the tomatoes were in good shipping condition, U. 8S. No. 1 grade 
when purchased by the complainant. 

An oral hearing was held in Chicago on March 8, 1944. The record 
of this case discloses that the respondent addressed a teletype mes- 
sage, dated June 7, 1943, to its representative in St. Louis reading 
as follows: 

“St. Louis 6/1/48 
Dick pl secure Red Bird Tomatoes out Sun just change consignee let 
roll St. Louis—15 5x5 18 5x6 427 6x6 320 6x7 3.00 f.0.b. try get Discount 


on 6/7 Art. 98510. 
Les” 


The respondent’s St. Louis office issued a confirmation of purchase 
dated June 7, 1943, showing the purchase from DeZauche & Son, 
Opelousas, Louisiana, for Wesco Foods Company of the carload of 
tomatoes. This confirmation specifies that the tomatoes purchased 
were U.S. No. 1 grade, Red Bird brand, and that the purchase was 
made f.o.b. The name of complainant firm does not appear in this 
confirmation, but the confirmation contains a certification that the 
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Wesco Foods Company, the buyer named therein, had been author- 
ized to act as the buyer for Wesco Foods Company, the purchaser 
named therein. 

DeZauche & Son issued an invoice dated June 7, 1943, showing the 
sale to the respondent of 780 lugs of Red Bird tomatoes in car PFE 
98510 at $3.00 a lug f.o.b., or for the total price of $2,340. DeZauche 
& Son issued a diversion order dated June 7, 1943, on the carload of 
tomatoes which shows that the tomatoes were shipped from Logans- 
port, Louisiana, on June 6, 1943, consigned to DeZauche & Son at 
St. Louis. This diversion order named the respondent as the new 
consignee and St. Louis as the new destination. 

Official inspection made at shipping point on June 4 and 5, 19438, 
at the instance of DeZauche & Son, shows that the tomatoes at that 
time graded U.S. No.1. Under quality and condition, it was stated 
in this inspection that the tomatoes contained no decay and that grade 
defects averaged within tolerance. 

The respondent issued and delivered to the complainant, and the 
complainant signed and accepted, a buyer’s confirmation showing 
the purchase on June 9, 1943, for the complainant from DeZauche & 
Son of said carload of tomatoes. It appears from this confirmation 
that the car was to be shipped to the respondent at St. Louis, the 
buyer to furnish diversion instructions, and that the sale was made 
f.o.b. This confirmation covers 780 lugs of U. S. No. 1 grade Red Bird 
brand tomatoes, $3 f.o.b., plus buying service charge, $25, and bears 
a notation that it was delivered in person on June 9 and shows the 
written acceptance of the complainant. 

The respondent’s St. Louis office issued a confirmation of a diver- 
sion order dated June 10, 1942, wherein the respondent is named as 
the new consignee of the tomatoes, and the destination Chicago. This 
confirmation, prepared by the respondent, specifically names the re- 
spondent as the beneficial owner. 

The respondent issued an invoice dated June 10, 1943, showing 
sale to the complainant of these 780 lugs of tomatoes, f.o.b. for $2,340, 
plus buying service charge of $25, a total of $2,365. This invoice 
bears the written notation: “Paid 6/16, check 290.” 

An official inspection of the tomatoes made at Chicago on June 12 
at 10:00 a. m., at the instance of the complainant, discloses that the 
tomatoes failed to grade U. S. No. 1 only on account of condition 
factors. This inspection showed that the tomatoes averaged 3 percent 
well advanced Bacterial Soft Rot, other condition defects from 4 to 
20 percent, average approximately 10 percent chiefly slightly sunken 
areas occurring over the shoulders. 

The tomatoes were delivered by the complainant to Auster-Carl 
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Company of Chicago, for sale, and an account of sale of the toma- 
toes, dated June 15, 1943, shows the net proceeds from the sale of 
the tomatoes, after deduction of expenses in the amount of $471.44, 
to be $1,710.36. 

A check, dated June 16, in the amount of $2,365 was issued to the 
respondent by the complainant in payment of the respondent’s in- 
voice of June 10, 1943. ' 

The parties agree that negotiations were carried on between them 
and an agreement reached whereby a carload of tomatoes, presumably 
in transit between Louisiana and St. Louis was bought for the ac- 
count of complainant. There is a discrepancy in the identification 
of the car, it being referred to in some of the exhibits as car ART 
98510 and in the other exhibits as car PFE 98510. However, it is 
agreed that this difference in initials is an error and that the correct 
initials and number is PFE 98510. It is further agreed that the 
complainant was to pay, and did pay, the respondent a buying service 
charge of $25. 

There are three principal issues in dispute, the date the complain- 
ant purchased the tomatoes, the ownership of the tomatoes at the 
time of purchase, and the shipping condition of the tomatoes at the 


time of purchase. 

The testimony of the parties is in direct conflict as to the date of 
the purchase, the complainant contending that it was made on June 
9 and respondent contending that it was made on June 7. The buy- 
er’s confirmation, which was prepared by the respondent, is dated 
June 9 and it is undisputed that this confirmation was delivered to 
and accepted by complainant on that date. 

Concerning the date of the confirmation, it was testified on re- 
spondent’s behalf that the date of the confirmation did not mean that 
the car was sold on that date. The witness conceded that normally 
the confirmation of sale is issued the same day as the sale, but ex- 
plained that when speculative business is heavy on a particular day, 
his department works at night to make out the confirmations. This 
would explain why the confirmation might not be delivered until the 
day following a sale, but the witness did not explain why a con- 
firmation should bear a different date than the date of the sale, nor 
why if as the respondent contends the sale to the complainant was 
made on June 7, the confirmation was dated June 9, two days later. 

Concerning the ownership of the tomatoes at the time complainant 
purchased them, the complainant contended that it learned subse- 
quent to filing an informal complaint against DeZauche & Son, that 
the respondent and not DeZauche & Son was the owner. This the 
respondent denied, and it was testified to in its behalf that the tele- 
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type message of June 7, the purchase of the car from DeZauche on 
June 7, and the diversion of the car to Chicago on June 10 were all 
part of a transaction in which it was acting solely as the agent of 
the complainant. In explanation of why the car was not turned over 
to the complainant in transit, the respondent’s witness stated that it 
was because the complainant had no credit with the respondent and 
that when the complainant went into business the respondent agreed 
to buy for the complainant but would have to control any car pur- 
chased up to destination. The buyer’s confirmation prepared by the 
respondent and which by its terms, purports to set out the contract 
between the parties, contains no such agreement nor does it provide 
that the respondent was to be named consignee of the tomatoes pur- 
chased until payment was received. 
FINDINGS OF FACT 

1. The complainant is a corporation whose address is 216 South 
Water Market, Chicago, Illinois. 

2. Respondent is a corporation whose address is 216 South Water 
Market, Chicago, Illinois, and during the time of the transaction 
involved herein, was licensed under the act. 

3. On June 9, 1943, the complainant purchased from the re- 
spondent, as broker, a carload of U. S. No. 1 tomatoes in car PFE 
98510 then in transit from Logansport, Louisiana, to St. Louis, for 
$2,340, plus a buying service charge of $25, a total of $2,363. The 
transaction was f.o.b. Logansport. 

4. The owner of the tomatoes at the time of purchase was the 
respondent, a fact not disclosed to the complainant by respondent. 

5. The tomatoes arrived in Chicago on June 11, 1943, consigned 
to the respondent and were thereafter on the afternoon of said day 
examined by the complainant who found them not to be of U. S. 
No. 1 grade. 

6. Official inspection of the tomatoes made at shipping point on 
June 4 and June 5, showed them to grade U. S, No. 1. The tomatoes 
were placed in transit on June 6 and when inspected by a Federal 
inspector at Chicago on June 12, they failed to grade U. S. No. 1. 

7. The shipment was handled under normal transportation service 
and conditions. The deterioration in the tomatoes upon arrival in 
Chicago was abnormal, and the complainant accepted them under 
protest. 

8. The complainant advised the respondent of the official inspec- 
tion made on June 12, 1942, and respondent told the complainant 
that the shipper would be in Chicago on June 14 and that the re- 
spondent would try to get the complainant an allowance. Relying 
on the respondent’s representation, the complainant arranged with 
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the respondent for the delivery of the tomatoes to the Auster-Carl 
Company of Chicago for resale, it being known to the respondent 
that such sale was to be for the account of whom it may concern. 

9. On June 16, 1943, the complainant paid the respondent $2,365, 
reserving the right to reimbursement for its loss should a complaint 
being filed against DeZauche & Son, the shipper, be found justi%ed. 
At this time, complainant was not aware that the respondent had 
sold the tomatoes owned by itself, but thought instead it had bought 
the tomatoes from DeZauche & Son, the shipper. 

10. The resale of the tomatoes having been made promptly by 
‘the Auster-Carl Company was reasonable, and the net proceeds of 
this resale were $1,710.36. This amount deducted from the $2,365 
paid the respondent by the complainant, leaves $654.64 which is the 
loss sustained by the complainant. 

11. The complaint was filed on September 24, 1943, which was 
within nine months after June 1943, when the cause of action accrued. 


CONCLUSIONS 

The evidence in the record of this case establishes that the re- 
spondent on June 7 purchased the tomatoes for itself and not for 
the complainant, and that the respondent was the owner of the toma- 
toes sold by it to the complainant on June 9. 

The issue of the suitable shipping condition of the tomatoes at the 
time the complainant purchased them must be considered in the light 
of certain provisions of the act. It is undisputed that the complain- 
ant bought the tomatoes in transit, f.o.b. shipping point. The term 
“f.o.b.” is defined in the regulations issued under the act as meaning 
that the commodity is to be placed free on board the car in suitable 
shipping condition and that the buyer assumes all risk of damage 
and delay in transit not caused by the shipper, irrespective of how 
the shipment is billed (7 CFR, Cum. Supp., 46.24(i)). The term 
“suitable shipping condition” in relation to direct shipments means 
that the commodity at the time of billing is in a condition which, 
when shipment is handled under normal transportation service and 
conditions, will assure delivery at the destination specified without 
abnormal deterioration (7 CFR, Cum. Supp., 46.24(j)). The term 
“suitable shipping condition” in connection with reconsigned or roll- 
ing cars means that the commodity at the time of sale shall meet the 
requirements of the definition of this term provided for application 
to direct shipments (7 CFR, Cum. Supp., 46.24(k) ). 

The carload of tomatoes in dispute having been sold while in 
transit on June 9, 1943, the question for determination is whether the 
tomatoes at the time of sale, June 9, were in such condition as would, 
providing the shipment was handled under normal transportation 
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service and conditions, assure their delivery to Chicago without ab- 
normal deterioration. The respondent offered no testimony and the 
record discloses no evidence indicating that the tomatoes were han- 
dled under abnormal transportation service and conditions. The mat- 
ter of what constitutes abnormal deterioration in tomatoes upon ar- 
rival at destination is discussed in P. W. Coopersmith & Company 
v. A. J. Tebbs & Sons Company, PACA Docket No. 3776, S. 2864, 
which held that the tomatoes involved therein were not in suitable 
shipping condition. A comparison of the condition of the tomatoes 
upon arrival at destination in that proceeding and in the instant 
proceeding shows a marked similarity, both in the nature of the con- 
dition defects and the extent of the same. In each, the condition 
factor which caused the tomatoes to fail to grade U. S. No. 1 was 
the sunken areas occurring over the shoulders. 

The condition of the tomatoes as disclosed by the inspection at 
destination must be held to have been one of abnormal deterioration, 
and there being no showing that the shipment was not handled under 
normal transportation service and conditions, it must be accepted 
as established that the tomatoes at the time of sale to the complainant 
by the respondent were not in suitable shipping condition. The com- 


plainant should be awarded reparation for the loss it sustained, to- 
gether with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent, 
Wesco Foods Company, shall pay to the complainant, Mailloux Fruit 
and Produce Company, Inc., as reparation, $654.64, with interest 
thereon at 5 percent per annum from June 16, 1943, until paid. 

The facts and circumstances, as set forth herein, shali be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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(A. D. 748) 
PACA Doc. No, 4346.* Decided September 30, 1944. 


Dismissal—Settlement Between Parties 


Since the conditions of the settlement agreement of prior date have now been 
complied with and fully executed, the complaint is hereby dismissd. 


Messrs. Heilner, Grant & Fuchs, of Baker, Oregon, for complainant. Respond- 
ents pro se. Mr. Harry Wales, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


DISMISSAL OF PROCEEDING 
At the hearing in this proceeding held at * * * on June 20, 1944, 
complainant and the respondent * * * stipulated and agreed to the 
manner of payment of complainant’s claim, and the conditions of 
such settlement agreement having now been complied with and fully 
executed, the complaint is hereby dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





COURT DECISIONS 

CHAPMAN ¥v. UNITED States, 139 F. 2d 327. Decided December 14, 1943. 
CIRCUIT COURT OF APPEALS, EIGHTH CIRCUIT 
Validity of Producers-Settlement Fund Provisions of Act 


Milk marketing order of the Secretary of Agriculture providing for equaliza- 
tion pool or producer-settlement fund for the purpose of effectuating the 
policy of the act relating to payments to producers of uniform prices for 
milk delivered to handlers, held authorized by the act and constitutionally 
valid.* 


Appeal from the District Court of the United States for the 
Western District of Missouri; Albert L. Reeves, Judge. 

Action by the United States of America against L. J. Chapman, 
doing business under the name of Beverly Farm Dairy, to compel 
defendant to comply with provisions of Order No. 13, as amended, 
of the Secretary of Agriculture, regarding the handling of milk 
in the Greater Kansas City Marketing Area, wherein the defend- 
ant filed a counterclaim. From a judgment denying the plaintiff's 
motion to dismiss the defendant’s counterclaim, denying defendant’s 
motion to dismiss the complaint, and granting plaintiff’s motion for 
summary judgment, the defendant appeals. 

Affirmed. 

Walter A. Raymond and Dorr H. Carroll, both of Kansas City. 
Mo. (W. Raymond Hedrick, of Kansas City, Mo., on the brief), for 
appellant. 

David P. Gordon, Sr., Atty., Department of Agriculture, of Wash- 
ington, D. C., and W. Carroll Hunter, Sp. Asst. to Atty. Gen., (7. 
Stephen Doyle, Jr., Sp. Asst. to Atty. Gen., Margaret H. Brass, 
Sp. Atty., of Washington, D. C., and Maurice M. Milligan, U. S. 
Atty., and Thomas A. Costolow, Asst. U. S. Atty., both of Kansas 
City, Mo., on the brief) , for appellee. 

Before Sansorn and Rippick, Circuit Judges, and Detenant, 
District Judge. 

Rworcx, Circuit Judge. 

The Secretary of Agriculture brought this action to compel the 
appellant to comply with the provisions of the Secretary’s Order 
No. 13, as amended, issued pursuant to the Agricultural Marketing 
Agreement Act of 1937, Act of June 3, 1937, 50 Stat. 246, 7 U.S.C.A. 
§ 601 e¢ seq., for the purpose of regulating the handling of milk in 
the Greater Kansas City Marketing Area established by the order 
in question. 

The complaint charged that the appellant, a handler of milk in 
the marketing area, had violated the Secretary’s order by his refusal 


*Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 819 
1 
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to pay to the mark«. administrator certain sums, by the terms ox 
the order, due from him for a fund, known as the producer-settle- 
ment fund, created by the order and administered by the market ad- 
ministrator to maintain uniform prices to the producers of milk 
sold in the marketing area; and by his failure to pay to the market 
administrator his pro-rata share of the expense of administering 
the order and amounts collected by him from producers to discharge 
the expense of marketing services furnished to the producers by 
the market administrator. Specifically, the complaint asked for a 
mandatory injunction compelling the appellant forthwith to pay 
the sums alleged to be due from him, and for an order of injunction 
restraining him from further violations of the terms of the order. 
The appellant answered with a general denial, and also presented 
a counterclaim asking for the recovery of payments by appellant 
to the market administrator during the period of his compliance 
with the order. 


The Secretary moved to dismiss appellant’s counterclaim as not 
stating a claim within the jurisdiction of the court, and also moved 
for a summary judgment. Appellant countered with a motion to 
dismiss the complaint on the ground that certain provisions of Order 
No. 13 were beyond the power of the Secretary as defined in the 
Marketing Agreement Act, that the Act itself was an unconstitutional 
delegation of legislative power to the Secretary of Agriculture, and 
that Order No. 13, if enforced, would result in taking the property 
of the appellant without due process of law. 

The District Court sustained the Secretary’s motion to dismiss ap- 
pellant’s counterclaim, denied appellant’s motion to dismiss the com- 
plaint, and granted the Secretary’s motion for summary judgment. 
Appellant was ordered to pay the judgment against him, and further 
violations of the order by him were enjoined. 

By the Agricultural Marketing Agreement Act, the Secretary 
of Agriculture is given the power, in conformity with the procedure 
outlined in the Act, and to effect its declared policy, to make and 
administer market orders of the character involved in the present 
suit, as a means of establishing and maintaining orderly marketing 
conditions in interstate commerce for specified agricultural com- 
modities, including milk and milk products. Orders of the Secre- 
tary may include all and must include some of the provisions found 
in the present order. Among the provisions of orders of the Secre- 
tary authorized by the Act are the classification of milk according 
to its use in the marketing area; the fixing of minimum prices, 
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subject to certain differentials not important ere, for each estab- 
lished class of milk, or the promulgation of formulae for the determi- 
nation of such minimum prices; provision for the payment of uni- 
form prices to all producers of milk delivering milk to all handlers 
in the marketing area, irrespective of the uses made of such milk by 
the individual handler to whom it is delivered; the establishment of 
an agency for the administration of the order, usually called a 
market administrator; the requirement of payment by each handler 
of his pro-rata share of the cost of the administration of the order ; 
deductions by handlers from amounts due from them to producers 
for payment to the market administrator to cover marketing and 
other services furnished to producers; and a method for making ad- 
justments in payments as among handlers to the end that the total 
sums paid by each handler shall equal the value of milk purchased 
by him at the minimum prices fixed by the order. 


Order No. 13, as amended, did not deviate in any particular from 
the permissible requirements for such orders laid down in the Agri- 
cultural Marketing Agreement Act. The device, adopted in the 
order for making the adjustments in payments as among handlers 
and to effectuate the policy of the Act with respect to the payment to 
producers of uniform prices for all milk delivered to handlers, is an 
equalization pool or producer-settlement fund into which handlers 
are required to make payments, and from which handlers are per- 
mitted to make withdrawals in accordance with the regulations 
adopted in the order. Stated as simply as may be, in the producer- 
settlement fund is accumulated and distributed in the following 
manner: Milk distributed in the Greater Kansas City Marketing 
Area is classified according to its use. Three classes are established, 
minimum prices fixed for Classes I and II, and a formula provided 
for determining the minimum price for Class ITI. Class I includes 
the highest priced milk, Class IIT, the lowest. For administrative 
purposes delivery periods consisting of the calendar months are 
established. Within the time specified in the order after the close 
of each delivery period, each handler is required to report to the 
market administrator the amount and the use of all milk received 
by him from all producers. The use value of all milk received from 
producers by any handler is determined by multiplying the hun- 
dredweight of milk of each class by the minimum price per hun- 
dredweight applying to each class and adding the results obtained. 
The uniform price to be paid to all producers is ascertained by 
dividing the total use value of all milk of all handlers by the total 
quantity of such milk. The uniform price thus determined is the 
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price which each producer is entitled to receive for milk delivered 
to handlers in the marketing area during the accounting period. 

The use value of the milk received by any handler during a set- 
tlement period will be high or low according to the use of the milk. 
In the case of a handler, the greater part of whose milk is used 
in a high-priced class, the use value of his milk, determined by 
multiplying its quantity by the minimum price of its class, may 
equal or exceed the value of the milk determined by multiplying 
. its quantity by the uniform price which the producer is entitled to 
receive. And by a similar calculation, the use value of milk of a 
handler who disposes of it in the lower-priced classes may be less 
than its value determined by multiplying its quantity by the uni- 
form price to producers. To the end that the total sums paid by each 
handler for milk received by him from producers shall equal the 
use value of the milk purchased by him at the minimum prices fixed 
in the order, those handlers whose milk is used in the high-priced 
class make payments to the producer-settlement fund, and those 
handlers whose milk is used in the lower-priced classes are entitled 
to withdraw from it. A handler liable for a payment to the producer- 
settlement fund is required to pay to the market administrator, 
within a specified time after the end of each delivery period, the 
amount by which the total use value of the milk of producers re- 
ceived by him during the delivery period was greater than the sum 
obtained by multiplying the total amount of such milk by the uni- 
form price to be paid to producers by the handler; and the market 
administrator is required to pay to each handler entitled to with- 
draw from the fund the amount by which the total use value of 
milk of producers received by him during the delivery period was 
less than the sum obtained by multiplying the hundredweight of 
such milk by the uniform price required to be paid producer by the 
handler so entitled. By the terms of the order, payments to the 
producer-settlement fund by handlers and withdrawals from the fund 
by handlers are made, as required by the Act, for distribution to 
producers and to insure the payment of the uniform price to all 
producers delivering milk to all handlers in the market area, irre- 
spective of the use made of such milk by the individual handler to 
whom it was delivered. 

[1, 2] The validity under the Constitution of the Agricultural 
Marketing Agreement Act has been sustained by the Supreme Court 
of the United States as against the attack on the Act by the appellant 
in the lower court and here. United States v. Rock Royal Co-Op., 
Inc., et al., 307 U.S, 533, 59 S.Ct, 993, 88 L.Ed. 1446, The opinion 
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in the case cited discusses the act in great detail, as well as the 
Secretary’s marketing order there involved. The Secretary’s order 
in the Rock Royal case, in terms substantially identical with Order 
No. 13, as amended, and its market-wide equalization pool, called 
a producer-settlement fund, as well as its classification of milk ac- 
cording to use, were approved by the Court as authorized by the 
act and as valid under the Federal Constitution. The decision has 






























































may 
lying | been reaffirmed in later cases (H. P. Hood & Sons, Inc., et al. v. 
ed to | United States et al., 307 U.S. 588, 59 S.Ct. 1019, 88 L.Ed. 1478; 
of a | United States v. Wrightwood Dairy Co., 315 U.S. 110, 62 S.Ct. 523, 
less | 86 L.Ed. 726), and followed by the Circuit Courts of Appeals in 
uni- | many cases arising under the act. Crull v. Wickard, 6 Cir., 137 
each | F. 2d 406; United States v. Adler’s Creamery, Inc., 2 Cir., 107 F. 
| the | 2d 987; and /d., 2 Cir., 110 F. 2d 482 certiorari denied 311 U.S. 
fixed | 657, 61 S.Ct. 12, 85 L.Ed. 421; Green Valley Creamery, Inc., v. 
‘iced | United States, 1 Cir., 108 F. 2d 342, 347. 
hose The assignments of error relied on by appellant and open to our 
itled | consideration are: (1) That the pleadings and affidavits of the par- 
\cer- | ties supporting and opposing the motion for a summary judgment 
itor, | raised a material issue of fact which precluded a resort to the sum- 
the | mary procedure authorized by Rule 56 of the Federal Rules of Civil 
} re- | Procedure, 28 U.S.C.A. following section 723c; (2) that the producer- 
sum | settlement fund set up by Order No. 18, as amended, was not in 
unl- | fact administered as required by the order, but in the interests of 
rket certain favored handlers of milk in the marketing area, who were 
ith- competitors of appellant; and (3) that the injunction order of the 
> of | district court against appellant commanding the payment of the 
was | money judgment, being enforcible by imprisonment, is contrary to 
: Of | the statutes of the United States and provisions of the Constitution 
the | of the State of Missouri prohibiting imprisonment for debt. We 
the | find no merit in any of these contentions. 
ind [3-5] As raising a material issue of fact on the motion for sum- 
as mary judgment, appellant relies upon the general denial contained 
all in his answer, and on two affidavits, one of his counsel and one of 
're- | his own. The material issue of fact is said to be whether handlers 
‘to | of milk entitled to make withdrawals from the producer-settlement 
fund distribute the amounts withdrawn to their producers, as re- 
ral | quired by the marketing order, or convert the money so received 
urt | to their own uses. The affidavit of appellant’s counsel reports a 
ant | conversation between counsel and a representative of the market 
Ps administrator, in which the latter stated that handlers, making 






withdrawals from the producer-settlement fund, retained the money 
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withdrawn by them. The affidavit of appellant asserts that the 
classification of milk according to use, provided by the Secretary’s 
order, is unreasonable and arbitrary and results in a price manipu- 
lation in the interests of certain favored handlers of milk in the 
marketing area. Neither affidavit contains admissible evidence upon 
the supposed issue of fact. The affidavit of counsel is based upon 
hearsay and not upon personal knowledge as required by Rule 56 
of the Rules of Civil Procedure. The affidavit of appellant states a 
conclusion of law, based upon his own interpretation of the Market- 
ing Agreement Act, expressly overruled by the Supreme Court in 
the Rock Royal and H. P. Hood & Sons cases, supra. There is noth- 
ing in either affidavit to deny the averments in the affidavits on 
behalf of the Secretary that the sums claimed in the complaint 
were in fact due and owing by appellant to the producer-settlement 
fund in the amounts stated. The mere inclusion in appellant’s an- 
swer of a general denial of allegations in the complaint, unsup- 
ported by any statement of facts admissible in evidence, adds noth- 
ing to the force of appellant’s affidavits. Piantadosi v. Loew’s, Inc., 
9 Cir., 137 F. 2d 534, 536; and see Walling v. Fairmont Creamery 
Co., 139 F. 2d 318, and Walling v. Reid et al., 139 F. 2d 323, decided 
by this court, opinions filed December 2, 1943. Moreover, the sup- 
posed issue, if raised on the motion for summary judgment, was 
not material to the decision of this case, since violations of the 
Secretary’s order by other handlers of milk in the marketing area, 
even if they occurred, would not have the effect of invalidating the 
order nor of conferring upon the appellant the right to violate the 
order. 

[6] What has just been said applies with equal force to ap- 
pellant’s second assignment. The order of the Secretary specifically 
provides that payments into and withdrawals from the producer- 
settlement fund are required for distribution to producers, and, 
since there is no admissible evidence in.the record to support ap- 
pellant’s claim that such withdrawals by the handlers entitled to 
them are not distributed by them as required by the order, this as- 
signment is without merit. 

[7] Concerning appellant’s final contention that the judgment 
of the District Court ordering him to pay the amount found by the 
court to be owing by him to the market administrator for the pro- 
ducer-settlement fund is void, because exposing the appellant to 
imprisonment for debt in violation of the statute of the United 
States (28 U.S.C.A. § 848), and contrary to Article 2, Section 16, 
of the Constitution of the State of Missouri, Mo.R.S.A., it is sufficient 
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to say that there is nothing in the record to indicate that appellant 
is unable to pay the judgment against him, or even that he is un- 
willing to pay it if the judgment of the court below is in accordance 
with the law. Specific enforcement of the marketing orders is au- 
thorized by the Marketing Agreement Act, 7 U.S.C.A. § 608a(6), 
and mandatory injunctions requiring handlers to make payments 
of amounts due from them under marketing orders of the Secretary 
have received approval by the courts of the United States. U’nited 
States v. Rock Royal Co-Op., Inc., et al., under other cases cited supra. 
The appellant has not been imprisoned,,nor threatened with im- 
prisonment, and, if his contention is well founded, we may not 
suppose that the District Court will attempt to enforce its judg- 
ment by unlawful or unconstitutional means. It will be time enough 
for the appellant to raise this point when the unlikely contingency 
occurs or is threatened. 


The judgment of the District Court is affirmed. 


NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453. Decided February 17, 1943 
CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 


Suspension From Trading Privileges On Contract Markets for Failure to 
Register as Floor Broker 


Where floor broker did not question the fact that he did not register as floor 
broker, his contention that he was misled by regulations and administra- 
tive pronouncements into the believing that he was not required to register 
under the act, and complied wien he discovered the contrary, his failure 
to do so is not excused by such circumstances which are pertinent only in 
determining for how long he should be suspended.* 


Administrative Law—Judicial Review of Facts Not Disclosed in Record 


petition of floor broker seeking to review an order of the Secretary of 
Agriculture suspending him from trading privileges on contract markets 
for failure to register as floor broker and for taking customers’ trades, 
where the evidence upon which the Secretary relied was not in the record, 
there could be no review of the facts and the court must accept the Secre- 
tary’s findings. 


On petition for review of order of the Secretary of Agriculture. 

Petition by Paul A. Nelson for review of an order of the Secretary 
of Agriculture denying petitioner trading privileges on contract 
markets on ground of violation of Commodity Exchange Act. 

Affirmed. 

Charles J. Gallagher, John P. Costello, and James J. Coughlin, 
all of Chicago, Ill., for petitioner. 


*Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions,—Ed. 
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Daniel B. Britt, of Chicago, Ill., and Robert C. Barnard, of Wash- 
ington, D. C., for respondent. 

Before Evans, Minton, Circuit Judges, and Linpiey, District 
Judge. 

Linpiey, District Judge. 

Employing the remedy afforded by Section 6b of the Commodity 
Exchange Act, 7 U.S.C.A. § 9, petitioner seeks to set aside an order 
of the Secretary of Agriculture, denying him all trading privileges 
on all contract markets for the period of ninety days and directing 
that such markets refuse him such privileges for that period, entered 
in a proceeding instituted by the Secretary as provided in said Sec- 
tion 6b, wherein respondent was charged with having (1) failed to 
register as a floor broker with the Secretary; (2) willfully and know- 
ingly, without prior consent of his principal, Fenner and Beane, or 
the customers for whom he made trades, become the buyer with re- 




































rec 
spect to selling orders and the seller with respect to buying orders, | we 
and, (3) entered into other transactions in violation of the act. leg 
The Referee to whom the matter was referred for hearing, after] Be 
reciting the history of events over a period extending from Septem- 
ber, 1937 to June 19, 1941, found that petitioner, as a floor broker, | |, 
made contracts for future delivery of wheat for Fenner and Beane] ;, 
and certain other clearing members of the Chicago Board of Trade. | ¢_, 
receiving compensation only from the first named firm; that he did} ._, 
not register until May, 1940; that until that time he believed that def 
he was not required to register; that on February 17, 1940, and on op} 
fifty-six other occasions, petitioner, knowingly and willfully took the 
other side of his customers’ orders without prior consent from his 
principal or its customers in violation of Section 4b (D), 7 U.S.C.A. 
§ 6b (D). a 
The Referee recommended petitioner’s suspension from all trading | . 4, 
privileges on contract markets for the period of one year. The As-] ¢) 
sistant Secretary adopted substantially the findings of the Referee, tior 
concluding (1) that petitioner had acted as a broker without regis- pet 
tering for more than two years and (2) that he had willfully and jf ,., 
knowingly taken the other side of his customers’ orders without prior | 4,,, 
consent and suspended him from trading privileges for ninety days. que 
[1] Petitioner does not question the fact that he did not register ing 
prior to 1940 as a floor broker or deny that he carried on the activi- | ang 
ties of a broker within the meaning of the act in many transactions | pyj 
for Fenner and Beane, a clearing house by whom he was employed, | er’s 
or claim that in these transactions he was exempt from registration. | on) 
His position is that he was misled by the regulations and pronounce- | cha 
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ments, oral and written, of the Secretary’s administrative office to 
believe that it was not necessary for him to register, inasmuch as he 
represented only one clearing house, and he emphasizes the fact that 
when he discovered that he was required to register, he readily com- 
plied. Obviously, if he was required to register, his failure to do so 
is not excused by such circumstances. They were pertinent only in 
determining for how long he should be suspended. Nichols & Co. v. 
Secretary of Agriculture, 1 Cir., 131 F.2d 651, 659. 

He denies that substantial evidence supports the finding that he 
represented other clearing houses, points out that it is undisputed 
that he received no brokerage fees from them and insists that prop- 
erly only one construction can be put upon those transactions, namely, 
that in each of them he was the principal trading on his own account 
and the clearing house, his broker. In view of the fact that the law 
required him to register, even though he represented only one house, 
we think it unnecessary to attempt to characterize properly his true 
legal status in his transactions with houses other than Fenner and 
Beane. 

Petitioner objects to a finding of the Secretary that he entered into 
cross trades; but the evidence bearing upon this issue is not preserved 
in the record, and though he does not insist that we may review the 
finding, he contends that the requirement of the act that he shall not 
engage in “cross trades” is so indefinite and uncertain as a statutory 
definition of the prescribed standard of conduct as to afford him no 
opportunity to be advised of the real charge against him. 

[2] The statute does not define “cross trades” and the record does 
not disclose what constitutes such a trade but, in view of our con- 
clusions, it is unnecessary for us to pass upon the factual question of 
whether petitioner engaged in cross trades or the legal question of 
whether the statutory definition is so indefinite as to be invalid. This 
follows from the fact that, as indicated, there is no denial of viola- 
tion of the requirements to register and from the further fact that 
petitioner willingly and knowingly took the other side of his cus- 
tomers’ orders without prior consent. On the latter fact, the evi- 
dence upon which the Secretary relied is not in the record. Conse- 
quently there can be no review of the facts; we must accept the find- 
ing as it comes to us. Inasmuch as Section 4b (D) forbids willingly 
and knowingly taking the other side of a customer’s order without 
prior consent and inasmuch as we are bound by the finding, petition- 
er’s violation in this respect must stand unimpeached in fact. The 
only questions for our consideration, therefore, are entirely legal in 
character. 
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38] In enacting the legislation the Congress found that dealing 
in commodities is ‘affected with a national public interest” and that 
various transactions and practices had grown up detrimental to the 
producer, the consumer and those of the public engaged in commerce 
to such an extent as to amount to burdens upon and obstructions to 
commerce in commodities. Following this congressional finding of 
fact, that body expressly provided that, before engaging in buying 
and selling commodities on contract markets, a floor broker should 
register with the Secretary and, among other things, should not 
“willingly and knowingly and without prior consent of his principal 
or customer become the buyer with respect to any selling order of 
such person or become the seller in respect to any buying order of 
such person.” In view of its unimpeached finding of fact, Congress, 
by virtue of the commerce clause, had authority to remove the bur- 
dens upon and obstructions to commerce and to require those engaged 
in purchasing and selling commodities on contract markets to fol- 
low certain standards of practice as a legitimate and reasonable means 
of effectuating removal of such burdens and obstructions. Board of 
Trade of City of Chicago, v. Olsen, 262 U.S. 1, 48 S.Ct. 470, 67 L.Ed. 
839; Bartlett Frazier Co. v. Hyde, 7 Cir., 65 F. 2d 350; Board of 
Trade of City of Chicago v. Wallace, — Cir., 67 F. 2d 402; Moore 
v. Chicago Mercantile Exchange, 7 Cir., 90 F. 2d 735. 

[4] The requirement to register is admittedly reasonable and no 
one has had the temerity to urge that a requirement that brokers 
shall not take the opposite side of their principals or customers in 
trades is in any wise unreasonable. In as much as Congress has 
jurisdiction over and the right to regulate the activities of contract 
markets and has prescribed reasonable rules governing the conduct 
of such markets with a view to preventing abuses and securing free- 
dom from discriminating burdens and obstructions, petitioner and 
all others similarly situated are bound by the legislation. The court 
may not interfere with this regulation of commerce under a power 
granted by the Constitution, unless some vital constitutional right 
of petitioner has been violated, or unless the action required is un- 
necessary or inappropriate for the protection of consumers, produc- 
ers and the public. All this petitioner does not dispute, but he con- 
tends that Section 6b as interpreted in this proceeding, is unconsti- 
tutional because the charge and order are criminal in character and 
that to give such force to the act is to work delegation of judicial 
functions to the Secretary and to violate Sections 1 and 2 of Article 
III of the Constitution and the Fifth and Sixth Amendments. 

A similar contention was presented in Board of Trade of City of 
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Chicago v. Olsen, 262 U.S. 1, 43, 43 S.Ct. 470, 67 L.Ed. 839, but the 


court found it unnecessary to decide it for the reason that the com- 
plaining parties had not been charged with commission of acts which 
would have subjected them to punishment. But this court, in Board 
of Trade of City of Chicago v. Wallace, 67 F.2d 402, 407, expressed 
the belief that the Supreme Court in the Olsen case had at least 
impliedly approved the statutory scheme for enforcing observance 
of the act. 

As the Circuit Court of Appeals for the First Circuit states in 
Nichols & Co. v. Secretary of Agriculture, 131 F.2d 651, 659: “Sus- 
pension of a registrant is not primarily punishment for a past offense 
but is a necessary power granted to the Secretary of Agriculture to 
assure a proper adherence to the provisions of the act.” In Board 
of Trade of City of Chicago v. Wallace, 7 Cir., 67 F.2d 402, 407, 
certiorari denied 291 U.S. 680, 54 S.Ct. 529, 78 L.Ed. 1067, petitioner 
alleged that Section 6a, 7 U.S.C.A. § 8, was unconstitutional for the 
reasons here advanced. Section 6a provides that a commission com- 
posed of the Secretary of Agriculture, the Secretary of Commerce, 
and the Attorney General may suspend for a period of six months, or 
revoke, the designation of any board of trade as a “contract market” 


upon showing that it has failed or is failing to comply with any of 
the requirements of the act. We said: “The premise that this is in 
essence a criminal proceeding rests wholly in assertion; no authority 
is cited in support. We see nothing of criminal nature in a proceed- 
ing for the revocation of a license or permit or designation granted 
under the authority of a statute which also authorizes revocation in 
case the grantee transgresses the statute.” 


In Wright v. Securities and Exchange Commission, 2 Cir., 112 F. 
2d 89, 94, a similar provision in the Securities and Exchange Act was 
construed. Section 19(a) (3) of the act, 15 U.S.C.A. § 78s (a) (3) 
provides that the Securities and Exchange Commission may suspend 
or expel from the Exchange any member or officer who has violated 
any provision of the Act. The court upheld an order of the Com- 
mission expelling petitioner saying: “In considering the order of 
expulsion as a punishment for past offenses the petitioner is in error. 
Section 19a (3), * * * authorizes an order of expulsion not as a 
penalty but as a means of protecting investors, if in the Commission’s 
opinion such action is necessary or appropriate to that end. Since 
the purpose of the order is remedial, not penal, there is no basis for 
the contention that Wright’s violation of the statute must be proved 
beyond a reasonable doubt. See Board of Trade v. Wallace, 7 Cir., 
67 F.2d 402, 407.” 
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[5] It is true that Section 19(a)(3) of Securities and Exchange 
Act expressly provides that the commission may suspend or expel 
members of the Exchange if in its opinion “such action is necessary or 
appropriate for the protection of investors.” However, the absence 
of a specific provision to that effect in Section 6b of the Commodity 
Exchange Act does not alter the legal situation. As notice is given 
by section 3, 7 U.S.C.A. § 5, that the act is intended to promote the 
national interest and prevent undue burdens on commerce, this ex- 
. pressed intent governs as well all administration of the act. 

[6] In permitting petitioner to buy and sell grain for future de- 
livery on contract markets, the Government has in effect granted him 
a privilege: Suspension of such a privilege for failure to comply with 
the statutory standard is merely withdrawal by the Government of 
permission to engage in a business affected with the national public 
interest in which the person has no inherent right to engage, but in 
which he may participate only upon compliance with conditions im- 
posed by Congress in the exercise of its power over commerce. Inas- 
much as Congress has the power to fix conditions upon which peti- 
tioher may engage in trading on the market (Board of Trade of City 
of Chicago v. Olsen, 262 U.S. 1, 43 S.Ct. 470, 67 L.Ed. 839), it may, 
through an administrative agency, withdraw the privilege for viola- 
tion of these conditions. Farmers Livestock Commission Co. v. United 
States, D.C.E.D.II1., 54 F.2d 375, 378 (Court of three judges) ; Board 
of Trade vy. Wallace, 7 Cir., 67 F.2d 402, 407; Wright v. Securities & 
Eachange Commission, 2 Cir., 112 F.2d 89, 95; Hall v. Geiger-Jones 
Co., 242 U.S. 539, 37 S.Ct. 217, 61 L.Ed. 480, L.R.A.1917F, 514, Ann. 
Cas. 1917C, 648; Brinkley v. Hassig, 10 Cir., 88 F.2d 351, 354. 

As the order of the Assistant Secretary was a proper administra- 
tive act and infringed upon none of petitioner’s constitutional rights, 
it is affirmed. 
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ADMINISTRATIVE PROCEEDINGS 4D. 
Character of Promulgation Proceeding 
The promulgation proceedings relating to the Secretary’s 
milk orders being clearly rule making in nature, a 
quasi-judicial proceeding under section 8c(15)(A) of the 
act is not an extension of the promulgation proceeding_-- 


No. 


Proceeding Under Section 8c(15) (A) of Act 

Arguments as to the desirability of provisions of an order, 
rather than their legality, are out of place in a proceed- 
ing under section 8c(15)(A) of the act, and since a 
proceeding under section 8c(15) (A) of the act is not an 
extension of the promulgation proceeding, but is a review 
proceeding for the examination of alleged legal deficiencies 
in connection with the order issued, it is not required 
that the effective date of the order be subsequent to the 
review proceeding; nor is there a procedural due porcess 
dogma that oral argument is essential to the validity of 
any type of administrative proceeding 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
Price Increases 
Price increases resulting from the amended order do not 
violate the price policy of 


AMENDMENT OF PETITION 
Propriety of Denial of, to Question Procedural Matters 

The refusal to allow an amendment of the petition for the 
purpose of questioning procedural matters arising in the 
administration of the order was proper as petitioners were 
not thereby deprived of the right to question such mat- 
ters in another proceeding, and the refusal to allow an 
amendment of the petition in order to raise the point that 
there was no specification in the amended order of the 
representative period for qualifying voters in the referen- 
dum was justified as there is no legal requirement for 
such a specification in the amended order 


BUTTERFAT DIFFERENTIAL 
Evidence as to Change in 
Record of promulgation hearing supports change in the but- 
terfat differential 


CONFISCATION 
Price Increases 
Evidence as to alleged squeeze of handlers between minimum 
producers’ prices as required by order and handlers’ price 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


; 2D. 
ConFISCATION—Continued Ne Page 


Price Increases—Continued 
ceilings allegedly resulting in confiscation, not relevant 
in this proceeding 720 728 
CONSTITUTIONAL LAW 
Discrimination 
There is no unconstitutional discrimination in requirement 
that handlers allocate 95 percent of local producers’ milk 
to Class I sales, where, as in present case, there were 
reasonable grounds for adoption of such provision 
- EVIDENCE 
Burden of Proof as to— 
utilisation of milk: ........<..-.~ taal cogs cp caesar ae id 
Change in Butterfat Differential 
Record of promulgation hearing supports change in the but- 
terfat differential 
Utilization of Milk 
Burden of Proof— 
Provision of order placing on handler burden of proof in 
establishing uses made of his milk is not illegal 
EXCEPTIONS 
Proposed Order 
Opportunity to file further exceptions is not necessary after 
changes in proposed order are made as result of excep- 
ee ee ae bigs abcess el cass isco 
ORAL ARGUMENT 
Administrative Proceeding 
There is no procedural due process dogma that oral argument 
is essential to validity of any type of administrative pro- 
ceeding 


Proceeding Under Section 8c(15) (A) of Act 
Arguments as to the desirability of provisions of an order, 
rather than their legality, are out of place in proceeding 
under section (15)(A) of act 


Ogper No. 3 (St. Louis, Missourt) 
Classification Provisions 
Legality and Constitutionality of 
Where petitioners, handlers of milk, subject to Order No. 
3 as amended, regulating the handling of milk in the 
St. Louis, Missouri, marketing area, claiming to handle 
in excess of 95 percent of the fluid milk in the mar- 
keting area, filed a petition alleging numerous in- 
validities in connection with the amended order, it is 
held, among other propositions, that the requirement 
that handlers allocate 95 percent of local producers’ 
milk to Class I sales does not violate (1) section 8c 
(5)(G) of the act, for it does not prohibit the mar- 
keting, in the marketing area, of milk purchased from 
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OrvER No. 3 (St. Louis, Missourr)—Continued 2 


Classification Provisions—Continued 
Legality and Constitutionality of—Continued 
dealers outside the marketing area or limit the mar- 
keting, in the marketing area, of milk products pur- 
chased from dealers outside the marketing area, or 
(2) section 8c(5)(A) of the act, which requires that 
prices shall be uniform as to all handlers; nor does 
the requirement violate (3) Art. 1, Sec. 8, cl. 1 of the 
Constitution, as there are no imports, duties, excises, 
or taxes involved, or (4) Art. 1, Sec. 9, cl. 6 of the 
Constitution, which does not prohibit discrimination 
between individual ports within the same or different 
states but only discrimination between states 
PRICE INCREASES 
Confiscation 
Evidence as to alleged squeeze of handlers between minimum 
producers’ prices as required by order and handlers’ price 
ceilings allegedly resulting in confiscation not relevant 
in this proceeding 
PROCEEDING UNDER SEecTION 8c0(15) (A) or AcT 


Oral Argument 
Arguments as to the desirability of provisions of an order, 


rather than their legality, are out of place in proceeding 
under section 8c(15)(A) of act 720 
PROPOSED ORDER 
Exceptions 
Opportunity to file further exceptions is not necessary after 
changes in proposed order are made as result of ex- 
ceptions filed thereto 
UNGRADED MILK 
Pricing Provisions 
There is no requirement that order contain pricing pro- 
visions for ungraded milk or milk purchased by han- 
dler from dealer outside marketing area 
UTILIZATION OF MILK 
Burden of Proof 
Provision of order placing on handler burden of proof in 
establishing uses made of his milk is not illegal 


FEDERAL SEED ACT 
ADMINISTRATIVE LAW 
Evidence 
Hearsay Rule 
Hearsay is admissible in administrative proceeding even 
though it does not come within any of the recog- 
nized exceptions to the hearsay rule 
Hearsay Rule 
Admissibility of hearsay in administrative proceeding ._-..- 
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ALABAMA SEED LAW 
ened of  interereiad ob vevinet oon oc cc ncnstacicncasuns 721 37 







CEASE AND DESIST 
Violation of Act 

On the basis of the official records of analyses of seed sam- 
ples, without the testimony of the officials who actually 
made the analyses, respondent is ordered to cease and 
desist from shipping or delivering for shipment in inter- 
state commerce seeds with labels containing false state- 
ments or not showing the presence of noxious weed seeds_ 

















CONSTITUTIONAL LAW 
Constitutionality of Act 

Federal Seed Act held not unconstitutional because of vague- 

ness, lack of uniformity and delegation to States______-- 












EVIDENCE 
Facts showing— 
Rene Oe A oS oS a eens wn mab wanda 









Tipiation of Podéral law Q.. o2eo nnn cee css cecs opis ae inion 





Hearsay Rule 

Hearsay is admissible in administrative proceedings even 
though it does not come within any of the recognized 
exceptions to the hearaay Tle... .<2.....022666206.6-«6 








Presumption of proper performance of duties by State inspec- 










HEARING 
Validity of Act 

Since the hearing in this proceeding took place at respond- 
ent’s residence, and they were not denied compulsory 
process for witnesses, respondents are not entitled to com- 
plain that the act is invalid because it does not specifically 
provide where the hearing shall be held or to whom 
WEROTIAR BRIE DO AVREIIONO. 6 sncin cece nnn een cts cnneen 
















PUBLIC OFFICERS 
Presumption of Proper Performance of Duties by 

Public officers regularly performing duties within the scope 

of their authority are presumed to be qualified and to 

perform their functions IEE cic daasoGeuweee~ ere 













StTaTe Seep Act 

Inapplicability of, in Cease and Desist Order Under Federal Seed 
Act 

Respondent’s contention that the proceedings should abate 

due to the fact that the Alabama Seed Act of 1940 had 
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STATE SEED Act—Continued 

Inapplicability of, in Cease and Desist Order Under Federal 
Seed Act—Continued 
been repealed and that thereafter and subsequent to the 
initiation of this proceeding, a new act had been passed by 
the Alabama State Legislature is fallicious as cease and 
desist proceedings are remedial in nature, and directed 
to enjoin violations of the Federal Seed Act of 1939 and 
not of the State law of Alabama, as it existed or might 
exist at any particular time 


VIOLATION OF ACT 
Shipping seeds to which false labels are attached 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
False Sales Tickets 
Issuing false sales tickets and failing to record this fact and 
the purchaser’s name in its records by live poultry dealer 
constitutes a failure to keep the required records under 
the act, and therefore, the respondent is ordered to 
cease and desist from issuing false sales tickets, which 


may constitute a deceptive practice even though the pur- 
chaser was not deceived, and from failing to sign sales 
tickets and show the purchaser’s name on them as re- 
quired by the regulations, and respondent is further 
ordered to keep full records 


Violation of Act 
Respondent, a live poultry dealer, having admitted the facts 


and waived hearing, and both parties having consented 
to a cease and desist order by failing to except to the 
examiner’s proposal of such order, the respondent is 
ordered to cease and desist from making false entries 
in its records and is ordered to keep full records 


Suspension of Registration 

Respondents, registered as a market agency at a posted 
stockyard, are ordered to cease and desist from violating 
the act by operating at another posted stockyard without 
registering and furnishing bond, falsely reporting to and 
taking secret profits from customers for whom they pur- 
chase livestock, buying livestock consigned to them for 
sale without reporting fully to the consignors, failing to 
keep complete records, and giving gratuities to truckers, 
and, as the frauds practiced by respondents were planned 
by them, their registration is suspended for a year 


DECEPTIVE PRACTICE 
Issuing false sales tickets 
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A.D. 
DISMISSAL No. Page 


Failure to Carry Burden of Proof 

Since complainant failed to carry the burden of proving his 
claim for reparation, the complaint is dismissed with 
DOOINOO in ens cewawhosncheawaceseu 













Failure to Prove Negligence 
Where complainant, a consignor of livestock, sought repara- 
tion against respondent, a market agency, for a certain 

. sum, being the difference in the amount respondent re- 
mitted for the livestock and the amount he would have 
received had respondent remitted on the basis of the 
weights claimed by complainant, held, since complainant 
failed to prove that the respondent was guilty of any 
negligence in the handling and sale of the livestock, the 
respondent is under no obligation to make reparation, and 
Chk COME 1 IR on i os ec ececn an 


















Failure to Sustain Burden of Proof 

Since the burden of proving the allegations in a complaint 
rests upon complainant, and complainant herein failed to 
establish by competent evidence that his cattle were mixed 
with others or that an accounting was not made on the 
basis of the true and correct weight of his cattle, the 
complaint is dismissed iu... 2ccnnnce ed eee cea te ee 










Since the complainant failed to sustain the burden of proof 

in connection with an alleged shortage in proceeds received 
from the sale of hogs at prices less than complainant 
“thinks” they should have brought, the complaint is dis- 












Request for Order of, Granted 

Motion of Office of Distribution to dismiss this proceeding on 
the basis of respondent’s agreement to file reductions in 
its tariff, granted, but upon failure of respondent to 
file amendments to its presently effective tariff which re- 
duces its yardage charge for hogs and its charge for sell- 
ing swine, this proceeding will be reinstated, and this 
order, not being a decision on the merits it shall not 
prejudice any future inquiry concerning respondent’s 




















Settlement Between Parties 

Upon motion of complainant the proceeding herein is dis- 
missed on the basis of an agreed settlement of all claims 
owing from respondent to complainant_._...__-._______-- 












EVIDENCE 
Burden of Proof of claim for reparation ...................... 
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EviIpDENcE—Continued 
Effect of failure to prove negligence in handling livestock 


Failure to sustain burden of proof of claim 728:763; 731 


EXAMINER’S REPORT 
Effect of failure to except to 


Failure to except to, as constituting admission of matters 
stated in it 


FAILURE TO PROVE NEGLIGENCE 
Dismissal of complaint for reparation based on 


FALSE SALES TICKETS 
Cease and desist 


LIMITATION PERIOD 
Absence of provision as to, in act__----_- hc a aaa re aaa 726 


MOTION 
Request for order of dismissal of proceeding granted 


REGISTRATION 
Effect of failure to register or registering in different name upon 
violation of act 


Suspension of 

Where respondent, a registered market agency, has long dis- 
continued his violations and there is no threat to resume 
them, a cease and desist order is inappropriate and a long 
suspension unnecessary, but his registration is suspended 
for 30 days for selling consigned livestock to himself 
without the knowledge of the consignors, although his 
present registration is under a different trade name and 
in a different capacity from that involved in his viola- 
tions and the complaint was filed over two years after 
the violations ceased 


Suspension of, for practicing planned frauds 


SALES 
Seller and Buyer 
Conflict of interest between 


SUSPENSION OF REGISTRATION 
Authority for 
Although the authority to suspend registration is omitted in 
the appropriation act for the fiscal year beginning July 1, 
1944, but because in the appropriation act for the pre- 
ceding year, the word “hereafter” was added to the lan- 
guage used in prior acts, it seems obvious that by adding 
the word “hereafter” the congressional intent was to 
make the authority to suspend registration permanent 
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SUSPENSION OF REGISTRATION—Continued 
Authority for—Continued 
and thus preclude the necessity of repeating the pro- 
visions yearly ------_- Sree a aati tanaka ts Stata ak ere ace eas 


UNFAIR PRACTICE 
Making false statements of money paid to agent for absent 


principal 724 


VIOLATION OF ACT 
Failing to keep correct records 724 


Failing to register 724 


Giving gratuities to truckers employed by shippers of live- 
724 


Making false entries 730 


Making false reports to customers 724 


Sales to self 726 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
BILL OF LADING 
Release of Car Upon Arrival 

Where cars of potatoes when shipped were not billed open to 
respondent as the parties had agreed, but the carrier in 
accordance with complainant’s instructions offered to re- 
lease the cars to respondent upon arrival, it is held, re- 
spondent was then in exactly the same position, in every 
respect, as if the potatoes had been originally billed 
open to him 


CORPORATIONS 
Proper Party to Bring Action on Behalf of 
Where contract of sale was made by corporation, the proper 
party to bring action for damages resulting from alleged 
delay in delivery of produce is the corporation or an as- 
signee of its claim 


COUNTERCOMPLAINT 
Dismissal of 


DAMAGES 
Alternative Cause of Action 
Where complainant fails to allege damages based on alterna- 
tive cause of action, none will be considered 


Measure of, based on— 
resale of commodity 


DEFAULT 
Allegations in complaint deemed admitted by 


Waiver of oral hearing by 
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Derautt—Continued Ne. Page 


Effect of 743 + =804 


DELAYED DELIVERY 
Rolling car 


DISMISSAL 
Failure to Show Delayed Delivery 

Since the car of onions sold to the complainant was moving 
at the time of sale over a main-line route, in the general 
direction of the final destination, and over which the 
through rate applied, it was “rolling” as defined in the 
regulations under the act, and since the mileage and 
normal running time from the actual diversion point was 
about the same as via the point at which it was contended 
diversion should have been made, it is held that re 
spondent had not unduly delayed the car, and that the 
complaint should be dismissed 


Lawful Rejection of Commodity 
Where the contract of purchase and sale of lettuce was made 
by brand and not by grade, failure of the lettuce to grade 
U. S. No. 1 did not justify rejection of the commodity by 
the respondents, but since the term “5’s” as used in the 
contract was a definite specification of size and the let- 
tuce in question averaged 25 percent undersized, re- 
spondent’s rejection thereof was not without reasonable 
cause, and therefore, the complaint for reparation is 


dismissed 


Settlement Between Parties 
Since the conditions of the settlement agreement of prior 
date have now been complied with and fully executed, 

the complaint is hereby dismissed 


EVIDENCE 
Effect of failure to prove agreement for allowance of specific 


amount 


Effect of failure to prove lack of suitable shipping condition_-_-_ 


Preponderance of, as to reversal of shipping point inspection_-__ 


Preponderance of, showing there was no transit frost 


Presumption of proper inspection of commodity made by in- 


ROD. co cacaverncuswe nen ansmmanecesumeaausae sae ala asian 736 


F.0.B. 
Meaning of term 
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F.0.B. CONTRACT PRICE Mo. 


Liability for 
Purchaser is liable for full f.o.b. contract price in the ab- 
sence of an agreement as to the time of delivery or of 
entry into a new contract with the seller 


Page 


INSPECTION 
Probable Evidence 
Though inspection of loaded car of potatoes was restricted, 
it is probable that inspector also examined sacks in the 
doorway, it being his duty to examine all those which 
are accessible 


LICENSES 
Probationary Suspension of 


Probationary suspension of respondent’s license ordered on 

the ground that respondent violated the act by making 

false and misleading statements for a fraudulent pur- 

pose of inducing shippers and buyers, the former to 

ship and the latter to accept produce which had not 

been ordered so that respondents might obtain brok- 
737 


Probationary Suspension to Become Ineffective 
Since respondents complied with prior order by filing certain 
request and consent, the probationary suspension of their 
license shall not become effective unless a further order 
to the contrary is issued 


Suspension Held in Abeyance 

Since respondents failed to keep records which fully and cor- 
rectly disclose all transactions involved in its business, 
their license is hereby suspended for a period of 60 days, 
such suspension, however, shall not become effective, if 
respondents, within 20 days after this date, file with the 
hearing clerk their request that it be held in abeyance 
and their consent that it may be made effective at any 
time within three years after this date by supplemental 
order in this proceeding if it is determined, either with 
or without further hearing, but with at least 15 days’ 
notice to respondents, that they have again violated the 
the act or the regulations 


“Nicp” 


PLEADINGS 


Sufficiency of facts pleaded to support award 
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RECONSIDERATION “> 
oO. 


Page 
Denial of Petition 
Respondent’s petition for reconsideration denied by decision 
after reconsideration on the ground that the record sup- 
ports the original order which is hereby reinstated, and 
the prior stay order is set aside 


REGISTRATION 
Suspended Suspension of 
Upon consent and recommendation of the parties, the license 
of respondents under the act is suspended for failing to 
keep the required records, but such suspension shall not 
become effective unless it is determined that respondents 
have again violated the act 


REPARATION 
Failure to Pay 

Where complainant and respondent entered into a joint ac- 
count agreement under which peas were purchased, 
shipped and resold at a loss that was borne by com- 
plainant, and respondent did not answer the formal com- 
plaint for recovery of the net loss, it is held that since 
the facts alleged in the complaint are deemed to be ad- 
mitted by respondent’s failure to answer the formal com- 
plaint, the only question presented concerns the sufficiency 
of such facts to support an award, and that the facts 
pleaded in the complaint established a failure by re- 
spondent to pay half of the joint account loss, and 
therefore reparation is awarded complainant 


Where complainant purchased from respondent a carload of 
U. S. No. 1 tomatoes on an f.o.b. basis, and the condition 
of the tomatoes as disclosed by the inspection at destina- 
tion was of abnormal deterioration, and there being no 
showing that the shipment was not handled under normal 
transportation service and conditions, it is held that the 
tomatoes at the time of sale to the complainant by the 
respondent were not in suitable shipping condition, and 
therefore, the complainant should be awarded repara- 
tion for the loss sustained by it 


Where complainant sold and diverted four carloads of po- 
tatoes to respondent who attempted to reject them be- 
cause they were not billed open to him as agreed, but 
later unloaded and sold the potatoes, it is held that as 
the carrier in accordance with complainant’s instruc- 
tions was at all times willing to release the cars to 
respondent without delivery orders, reparation should be 
awarded complainant for the agreed purchase price___-_- 741 798 
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REPARATION—Continued Neo Pee 


Failure to Pay—Continued 

Where it is found by a preponderance of evidence. that the 
broker did not give its principal, the respondent, the false 
information that the shipping point inspection had been 
reversed, and complainant accepted the tomatoes in 
specific car relying on an allowance being granted by 
the broker who was acting as agent for respondent, 
held, complainant is entitled to reparation for the amount 
of allowance agreed upon 


Rejection of Shipment 
Since respondent’s failure to object at the time of the re- 
lease of the shipment involved in this case constitutes 
an acceptance on respondent’s part, its rejection there- 
after was without reasonable cause, and therefore, com- 
plainant should be awarded reparation 


Where complainant sold and delivered Idaho Standard pota- 
toes to respondent who complained of transit frost, and 
the parties agreed to a reinspection which showed the 
potatoes to grade Idaho Standard without reference to 
transit frost, and respondent seeks to nullify the rein- 
spection because it was restricted in scope to the upper 
two layers, it is held that the rejection of the potatoes by 
the respondent was without reasonable cause as the re- 
spondent failed to request a more thorough inspection and 
because the absence of any statement in the inspection 
certificate concerning the presence of transit frost raises 
the inference that none was found, and therefore, com- 
plainant is awarded reparation for the difference between 
the contract price and the amount received on the resale_ 


Where complainant sold respondent a carload of U. S. No. 1 
Star brand cobbler potatoes at a price f.o.b. Cedar Grove, 
Virginia, and federal inspection at loading point estab- 
lished the grade of the potatoes as warranted, and showed 
less than one percent were affected by Soft Rot and at 
destination five days later an increase in the percentage of 
the potatoes which were affected by Soft Rot to an average 
of one percent for the load, as a result of which respond- 
ent asked for an allowance of 35 cents per sack and 
complainant offered to allow 20 cents per sack, but re- 
spondent rejected the shipment, it is held: (1) the in- 
crease affected by Soft Rot during the five days transit 
period was not abnormal, (2) there was no agreement 
at time of sale to make an allowance in a stated amount 
in the event that the potatoes were found to be in poor 
condition on arrival at destination, and (3) respondent’s 
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REPARATION—-Continued 
Rejection of Shipment—Continued 
rejection was without reasonable cause, and therefore, 
reparation is awarded complainant for resulting losses 
being the difference between the sale price and the net 
amount realized on resale of the rejected shipment_-___ 


Undisputed Amount 

Since respondent answering denied owing the amount 
claimed, but admitted owing complainant a certain sum, 
and complainant applied for an order authorizing the 
payment by respondent of such undisputed amount, it is 
so ordered, leaving the respondent’s liability for payment 
of the remaining disputed amount for subsequent de- 
termination under the same procedure 


REPARATION FOR— 
allowances 


Failure to pay— 
half of joint account loss 


purchase price 
Loss sustained on resale 
Rejection of shipment 


RoLiInG CAR 
Delayed delivery 


SALE BY BRAND NAME 
Failure of lettuce to grade U.S. No. 1 as not justifying rejection_ 


SIZING 
Term ‘5’s” as used in contract constituting definite specifica- 
WORN oo os renin naa ewe iwc cial gaan cade 


SPECIFICATIONS 
Effect of term ‘5’s” used in contract 


Lack of definite meaning of term “nice” in trade 


” 


Term “5’s’” used in contract 
STAY OF PRIOR ORDER 
Pending decision on petition to reopen proceeding 


SUITABLE SHIPPING CONDITION 
Effect of failure to prove lack of 


Failure to Accept 
Since the tomatoes in specific car were not in suitable ship- 
ping condition because of the development in transit 


A.D. 
No. 


740 


738 


743 
741 
747 


733 


733 
733 


733 


739 


843 


Page 
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SUITABLE SHIPPING ConpITION—Continued in. Pen 


Failure to Accept—Continued 
of 6 percent decay and 6 percent sunken discolored areas, 
the complainant’s failure to accept such tomatoes was 
not in violation of the act, and therefore, the respond- 
ent’s countercomplaint is dismissed 


Meaning of term 


SUPPLEMENTAL ORDER 
* Probationary suspension of license to become ineffective 


Stay of Prior Order 
Since the prior order awarding complainant reparation 
against respondent was directed in a default proceeding, 
respondent’s petition to reopen the proceeding so that it 
could file an answer, granted, and the prior order stayed 
pending the decision on the petition 


TRANSIT FROST 
Preponderance of evidence showing absence of 


VIOLATION OF ACT 
Failure to keep records fully disclosing all transactions 


Failure to keep required records 


Failure to pay— 
allowances 


half of joint account loss 

DRPINRROOBE1OG «os owe heck sls acai ea aoanie io te athena 
Making false and misleading statements 
Rejection of shipment 


WAIVER 
Effect of Failure to Object 
Respondent’s failure to object to a release of car at the time 
the release was given constitutes a waiver of any default 
on the part of the complainant for failure to accomplish 
release of the shipment prior thereto 
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CONSTITUTIONAL LAW 
Delegation of Legislative Power 
Agricultural Marketing Agreement Act of 1937 held not an uncon- 
stitutional delegation of legislative power, 139 F. 2d 327 


IMPRISONMENT FOR DEBT 
Judgment ordering handler to pay sums for producer-settlement fund 
not attackable as exposing handler to imprisonment for debt in 
absence of showing that handler was unable to pay judgment 
against him, nor can it be assumed that court would attempt to 
enforce its judgment by unlawful means, 139 F. 2d 327 


OrDER No. 13 (GREATER KANSAS CITY) 
Validity of Producer-Settlement Fund Provisions 

Milk marketing order of the Secretary of Agriculture providing 
for equalization pool or producer-settlement fund for the pur- 
pose of effectuating the policy of the act relating to payments 
to producers of uniform prices for milk delivered to handlers, 
held authorized by the act and constitutionally valid, 139 
F. 2d 327 


PRODUCER-SETTLEMENT FUND 
Avoidance of payment of money due from handler as not justified 
in absence of admissible evidence showing withdrawals by han- 
dlers were not distributed as required by order, 139 F. 2d 327___- 


Provisions of order relating to producers-settlement fund held au- 
thorized by act and constitutionally valid, 139 F. 2d 327 


SUMMARY JUDGMENT 
Insufficiency of affidavits to prevent granting of, in action for man- 
datory injunction compelling milk handler to pay sums due from 
him under milk marketing order, 139 F. 2d 327 


VIOLATIONS OF ORDER BY OTHER HANDLERS 
Effect of, 139 F. 2d 327 


COMMODITY EXCHANGE ACT 


ADMINISTRATIVE LAW 
Judicial Review of Facts Not Disclosed in Record ; 

On petition of floor broker seeking to review an order of the 
Secretary of Agriculture suspending him from trading privi- 
leges on contract markets for failure to register as floor broker 
and for taking customers’ trades, where the evidence upon 
which the Secretary relied was not in the record, there could 
be no review of the facts and the court must accept the Secre- 
tary’s findings, 133 F. 2d 453 
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COMMERCE 
Power of Congress to require those engaged in purchasing and 
selling commodities on contract markets to follow certain stand- 
ards and practices, 133 F. 2d 453_-___- aN OE eres Se cee A 


CONSTITUTIONAL LAW 
Lack of power of courts to interfere with proper regulations of com- 
merce by Commodity Exchange Act, 133 F. 2d 453 


CONTRACT MARKETS 
Buying and selling for future delivery on, as constituting Congres- 
sional privilege granted broker subject to withdrawal through 


administrative agency, 133 F. 2d 453 


SUSPENSION OF BROKERS 
Absence from act of specific provisions for suspension or expulsion of 
brokers as not altering power to suspend or expel, 133 F. 2d 453__-_ 


SUSPENSION OF REGISTRATION 
Necessary power granted Secretary to assure adherence to provisions 
of act, and not punishment for past offense, 133 F. 2d 453_______-_ 


TRADING PRIVILEGES 
Suspension from, on Contract Markets for Failure to Register 
Where floor broker did not question the fact that he did not reg- 
ister as floor broker, his contention that he was misled by 
regulations and administrative pronouncements into believing 
that he was not required to register under the act, and com- 
plied when he discovered the contrary, his failure to do so is 
not excused by such circumstances which are pertinent only 
in determining for how long he should be suspended, 133 


F. 2d 453 














